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In the Court of Appeals of the District of Columbia. 


No. 2696. 

Leo Simmons, Appellant, 
vs. 

J. F. Sullivan. 


a Supreme Court of the District of Columbia. 

• At Law. No. 54359. 

Leo Simmons, Plaintiff, 
vs. 

J. F. Sullivan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co- 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were fded and proceed¬ 
ings had, in the above-entitled cause, to wit: 


[ Declaration. 

Filed February 8, 1912. 

In the Supreme Court of the District of Columbia. 

, At Law. No. 54359. 

Leo Simmons, Plaintiff, 
vs. 

J. F. Sullivan, Defendant. 

T'he Dlaintiff sues the defendant for that heretofore, to wit, the 
14th day of April, A. D. 1911, the plaintiff was, and still is, a good 
and true citizen of the United States, and has alwavs behaved and 
conducted himself as such, by means whereof, he, the plaintiff be¬ 
fore the committing of the several grievances by the defendant, as 
hereinafter mentioned, had deservedly obtained and acquired high 
esteem and credit of all his neighbors, and other good and worthy 
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citizens in the District of Columbia, and elsewhere in the United 
States 

Yet' the defendant well knowing the premises, but contriving and 
willfully and maliciously intending to injure the plaintiff in his 
good name and credit, and to humiliate him and bring him into pub¬ 
lic scandal and infamy, and to cause him to be apprehended and im¬ 
prisoned and to be so carried and exhibited in the public streets, 
thereby ’to humiliate and disgrace him, heretofore, to wit, on the 
4th dav of April. A. D. 1911. went and appeared before one of the 
Assistant Corporation Counsel for the District of Columbia, and then 
and there under oath falsely and maliciously, and without 
2 anv reasonable or probable cause whatever, charged the plain- 
tiff with having committed a certain offense against the law 
known as the “Police Regulations” of the District of Columbia, and 
upon such charge the defendant then and there falselji and ma¬ 
liciously and without anv probable cause, caused to be issued and 
procured from out of the Police Court of the District of Columbia a 
warrant directed to the Major of Police of the District of Columbia, 
commanding him to bring the plaintiff before said Police Court to 
answer said charge, and by virtue and under color of said warrant 
the defendant maliciously and without any probable cause, and 
without the leave or license and against the will of the plaintiff here¬ 
tofore. to wit, on the 14th day of April, A D. 1911, seized, appre¬ 
hended and arrested plaintiff upon the public streets of the City of 
Washington. District of Columbia, and summoned a conveyance or 
wagon of the Metropolitan Police Force of the District of Columbia, 
u , e d by said Police Force and known to the public at large to be 
used by said Police Force. a= a conveyance or wagon in which to haul 
and convey felons and criminals and persons guilty of offenses 
against the laws of the United States and of the District of Colum¬ 
bia and publicly imprisoned the plaintiff therein, and publicly car¬ 
ried and hauled the plaintiff so imprisoned through the public streets 
to a certain Police Station-House of the Metropolitan Police Force, 
of the District of Columbia, where, upon the order of the Major of 
Police of the District of Columbia the plaintiff was released, but was 
pledged to appear before the Police Court of the District of Columbia 
to answer the crime or offense charged under oath by the defendant 
in the information presented by the Assistant Corporation Counsel 
of the District of Columbia. 

3 That the plaintiff was not /uilty of the offense charged in 

said information and recited in said warrant, and the de¬ 
fendant had no reasonable or probable cause for preferring said 
charge, swearing to said information, or causing said warrant to be 
issued and executed; that thereafter to wit, the 20th day of April, 
\ D 1911. at a hearing or trial of the aforesaid charge, which was 
known on the records of said Police Court, as District of Columbia vs. 
Leo Simmons, and numbered 370,674, on said record, the informa¬ 
tion presented therein by the Assistant Corporation Counsel was by 

the said Court on the 20th day of April, A. D. 1911, quashed the 
plaintiff discharged, and all proceedings in said case on behalf of the 
District of Columbia were finally determined. 
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Bv reason of which premises plaintiff suffered great pain of body 
andminTand was subjected to great humiliation and indignity. 

Wherefore plaintiff brings this suit and claims twenty thousand 
dollars ($20’,000.00) damages, besides costs, for which he prays 

judgment. FRE d R RH0DES) 

ELBERT JOHNSON, 

• Attorneys for Plaintiff. 

Plea. 

Filed April 22, 1912. 

♦ * * * * * 

Now comes the defendant, by his attorney, James A 
4 O’Shea, and for plea to the declaration filed herein sa> s that 
he is not guilty in manner and form as alleged. 

8 JAMES A. O’SHEA, 

Attorney for Defendant. 

Joinder of Issue. 

Filed April 25, 1912. 

* * * * * * * 

The plaintiff hereby joins issue upon the plea of the defendant 

filed herein. ERE d B. RHODES, 

ELBERT JOHNSON, 

Attorneys for Plaintiff. 

Motion for Leave to Amend Declaration. 

Filed December 2, 1913. 


Now comes the defendant in the above entitled cause and prays 
the court for leave to amend the declaration heretofore filed in said 
eaui bv striking out the word “building” in the first line on page 
#2 in "said declaration and inserting in lieu thereof the word 
“police” and to amend said declaration further by inserting after 
the word “quashed” in line 12 of page #3 of said declaration, the 
following words: “the plaintiff discharged^ r 

Attorneys for Plaintiff. 

g Memoranda. 

December 2, 1913.— Motion for leave to amend declaration 
^December 4, 1913.— Verdict for defendant. 
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Motion for New Trial. 



Filed December 6, 1913. 

******* 

And now comes the plaintiff, Leo Simmons, and moves the Court 
to vacate and set aside the verdict rendered against him in the above- 
entitled cause, by the direction of the Court, and to grant him a new 
trial, for the following reasons, to wit: 

First. Because the said verdict is contrary to the evidence. 
Second. Because the said verdict is contrary to law. 

Third. For errors of law committed by the Justice who presided 
at the trial, which were duly excepted to. 

Fourth. For error of law committed by the Justice who presided 
at the trial, in instructing the jury to return a verdict for the defend¬ 
ant, which was dulv excepted to. 

F. B. RHODES, 

A. LEFTWICH SINCLAIR, 

P. B. CROMELIN, 

Attorneys for Plaintiff. 

6 To Messrs. James A. O’Shea and R. L. Williams, Attorneys 

for Defendant: 

Take notice that the foregoing motion, filed in this cause, will be 
for hearing on the 12th dav of December, A. D. 1913. 

F. B. RHODES, 

A. LEFTWICH SINCLAIR, 

P. B. CROMELIN, 

Attorneys for Plaintiff. 

Service of foregoing motion and notice, by copy, acknowledged 
this 5th day of December, 1913. 

JAMES A. O’SHEA, 

ROB’T L. WILLIAMS, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, December 26, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

Now come here as well the plaintiff by his Attorney Mr. A. Left- 
wich Sinclair, as the defendant by his Attorney Mr. James A. 
O’Shea; whereupon the motion of plaintiff for a new trial filed herein 
coming on to be heard, it is considered that said motion, be, and the 
same is hereby overruled and judgment on verdict ordered. 

7 Therefore, it is considered that the plaintiff herein take 
nothing by his suit, and that the defendant herein go thereof 
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dred dollars ($100). 

Memoranda. 

February^, 1914 .—BiTof SceptionJ submitted, and time to file 

^Marchtootle exceptions and file record ex¬ 
tended to April 15, 1914, inclusive. 

8 Supreme Court of the District of Columbia. 

Wednesday, April 8, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

as of the time of the noting _ ei* ordered that the time 

extended to and including June 1, 1914. 

Assignment of Errors. 

Filed Mav 11, 1914. 

* 

And now comes the appellant, Leo Simmons, and assigns the fol- 
i lowing errors in the above-entitled cause. 

| ^In^u^ining the defendant’s enumerated ?n 

turn a verdict for the defendant hennas 

“2 X“n“ “vinllSS” r“»" “ iM ‘ b * <”» 

, - ittr.—- *•—■ 

4. In denying the plaintiff’s motion for leave to withdraw a juror 
and to amend his declaration. 
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5. In overruling the plaintiff’s motion for a new trial and enter¬ 
ing judgment in favor of the defendant. 

A. LEFTWICH SINCLAIR, 

FRED B. RHODES, 

P. B. CROMELIN, 

Attorneys for Appellant. 

Designation. 

Filed May il, 1914. 

******* 

In preparing the Transcript of Record for the Fourt of Appeals in 
the above-entitled cause the clerk will please include the following: 

1. Declaration. 

2. Plea. 

3. Joinder of issue. 

4. Amendment of declaration. 

5. Verdict of jury. 

6. Motion for new trial. 

7. Memo, showing overruling of motion for new trial, judgment 
for plaintiff, appeal by defendant, fixing of appeal bond, and ap¬ 
proval and filing of same. 

8. Memo, showing date of submission of Bill of Exceptions to 
Court. 

9. Memo, showing extensions of time for settling Bill of 
• 10 Exceptions and filing Transcript of Record in Court of Ap¬ 

peals. 

10. Memo, showing signing and filing of Bill of Exceptions. 

11. Assignment of Errors. 

12. This designation. 

A. LEFTWICH SINCLAIR, 

FRED B. RHODES, 

P. B. CROMELIN, 

Attorneys for Appellant. 

Service of copy of foregoing designation and copy of appellant’s as¬ 
signment of Errors herebv acknowledged, this 11th dav of May, 
1914. 

JAMES A. O’SHEA and 
ROB’T L. WILLIAMS, 
Attorneys for Appellee. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 




LEO SIMMONS VS. J. F. SULLIVAN. 7 

,.f this transcript in cause No. 54359 at Law, wherein Leo Sim¬ 
mons is Plaintiff and J. F. Sullivan is Defendant, as the same re¬ 
mains uDon the files and of record in said Court. _ ., 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 

23rd day of May, 1914. 

rSeal Supreme Court of the msirict of Columbia.] 

, JOHN R. YOUNG, Clerk . 

12 In the Supreme Court of the District of Columbia. 

At Law. No. 54859. 

Leo Simmons, Plaintiff, 
vs. 

J. F. Sullivan, Defendant. 

Be it remembered that, at the trial of this cause, before Mr. Justice 
Barnard and a jury impaneled and sworn to try the issue joined be¬ 
tween the plaintiff"and the defendant herein, the plaintiff to main¬ 
tain the issue on his part joined, testified in substance, as 

He has been practicing law about twenty yean?, he first met de 
fendant in August, 1909, at the time he was having a budding 
erected at #1840 Mintwood Place; that he went to said building 
onceor twice a week; and one day in August, 1909, found thede¬ 
fendant there asking for the foreman; he informed the office hat 
he was the owner of the building, anything the officer wanted to 
know he would be glad to advise, if he could; said defendant then 
said to plaintiff, “You come to Police Court to-morrow morning at 9 
o’clock” • he asked, “For what”; the officer said for obstructing the 
gutter; and called witness’ attention to some mortar that had been 
made up on a board platform in the street; that the plasterers usually 
’ put down a platform elevated above the concrete for such purp«*, 
there did not seem to be much of an obstruction ; a little water had 
gathered on account of the heavy ram the night before. Witness 
informed the officer that the materials belonged to the Italian Plaster¬ 
ing Company and he had not a thing to do with it, saying I will ask 
the men to clean it for you.” Said defendant replied, Y ou come to 
the Police Court anvhow”; that he called the contractor and 
13 he cleaned the gutter out; that the defendant called up wit- 
ness’ office three or four times a day directing witness to come 
to Police Court; and he finally called the Department to ask them 
to make an investigation to find out about the charge; the suit was 

afterwards nolle pros-qu-ed. , 1Qin 

That he did not see defendant any more until March 1910, *hen 

he undertook to improve some property on Wyoming Avenue; that 
as soon as the men went to work, the defendant began to annoy 
them and drive them around; that there were a lot of bushes be¬ 
tween his lot and a neighbor’s, and he objected to the men putting 
their coats upon the bushes; that the defendant went down in the ex- 
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cavation where the men were digging the callar, ordered the men 
to do this and that; witness spoke to the defendant, saying, “Officer, 
there is no reason why we should be annoyed like this. If you will 
tell me what is wrong, I will try to have it corrected.” That he had 
given the men instructions that they must strictly follow the building 
regulations and annoy no one. That the defendant replied, “I will 
tend to this, I am tending to my business.” He started away from 
the building and found tbe plumber connecting up a piece of lead 
pipe; he had the lead pipe on the sidewalk to have a level space in 
doing the work; the defendant ordered the plumber to take his 
pipe and tools off of the sidewalk; that there was no reason for 
such demand, not onlv because it was customarv for such uses, but 
because there was only one other house west of witness’s, and 
nobody was going that way; that there was only one house west of 
his place and that unoccupied; tnat the rest of the place was all 
commons; that Wyoming Avenue was a blind street and stopped 
just beyond witness’ house; that the plumber said to said defend¬ 
ant, “We do this in every case and 1 have never been annoyed and 
stopped from doing it before. We always do this.” That the officer 
replied, “Well, you won’t do it now. You get off the sidewalk and 
take your things off.” That the witness said to the defendant, “You 
ought not to be annoying this man and me, we cannot build 
14 the house if you are going on in this way. I think you are 
trying to injure me all through your feeling toward me.” 
Whereupon the defendant shook his fist in witness’ face, saying, 
“If you talk like that to me, I will run you in.” That a few 
days after that, the defendant got a warrant out for his arrest 
for obstructing the gutter with bncK; he went to Police Court ready 
for trial, he had photographs showing that the gutter was not 
obstructed; that the street was kept in perfectly clean condition; 
the prosecuting Attorney advised the Court that he was not ready 
to try the case and it was postponed. That while at Police Court, 
at the same time, he found that the defendant had two other war¬ 
rants for him, which he had no notice of; one was for putting 
building material in front of adjoining lot. “At the same time 
there was another warrant for me for having building materials 
on 19th Street opposite witness’s residence; that witness did not 
know anything about this and had no material there; the fact was 
a man had gotten stuck in the mud and dropped a load of dirt there 
and he, the defendant, got a warrant for me because I did not 
put a light on it, and without making any inquiry.” All of said 
cases were, at the request of the Prosecuting Attorney, then indefi¬ 
nitely postponed, and afterwards nolle pros/qu-ed without his knowl¬ 
edge. 

That witness resided at 2139 Wyoming Avenue and usually lives 
in the country from first of April until the middle of November or 
the first of December, and was going to his home on Wyoming Ave¬ 
nue one afternoon about the first of April, 1911, and met an officer 
on the street who stated to witness, “Policeman Sullivan says you 
must come to Police Court”; he did not say when and “I asked when 
and for what,” and received the reply that “He charges you with 
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obstructing the gutter «. ."'E^Suoi"USLgld 

1 ^ Ro^s and that the building belonged to witness son, Berkeley 
1 that he Sid not hove e thing to do •Hint, 

Sf £"Fa 

JSrtSaKi ss rfr^ssCdSWCfi 

Police Department o.l*”! »< f ™i“ «* ”hi.'.“ho* and 

ssastrJtfS Has bsasun 

2 s=gsfes i a , s. B =«=■» 

and said to him, 1 nave ji - Tuesday if that is what 

arrangements to go to catch a train; 

y°u want am m about it; „ that he ran 

I ha\e n ., <<LTnlt * vou halt; you are under arrest, 

after witness and said, H a j .* • v «T>p teach you to treat 

said defendant caught hold of him and ^id l U teacny^ ^ 

c 2*5Sy&’s,* r, H is &XXTJZ 

£ “Tns ,~h£5;dt SS17SS s 

phone and telephone to Pohce Headquarteni ot ^ to Head . 

that Galloway went back to wi ■ P p 0 ij ce man “Major Sylvester 
quarters and came back and said to the Polic™ J and 

le 

Will do nothing^ Z kind; he has not a^thing to do wrOi 

S&X^f «“ ’ffif&gStgK - -a°n f d 

I haven’t a thing to do ; * V i have nohiterest in it what, 
there are contractors doing • j think this is an outrage. ’ 

ThaUhelflnd^tTaS S-ch - you have been trying 
“KrTiiU.r testified ,h.t he f 'Sta&lfS ~ 

sit ca — -- 

2 — 2696 a 
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through the streets and he said, “Yes, get in there.” Witness asked 
him to let him call a carriage to take them to the station house, 
but the defendant refused to do so; that witness asked the defend¬ 
ant before getting into the patrol wagon to let him see the warrant 
for his arrest, and the defendant replied, “I will show you nothing”, 
and pushed witness towards the wagon steps; witness then got into 
the patrol wagon and they took him to the 10th precinct station house 
through the open streets, around the alley way through the criminal 
entrance door; lie was carried before the Police Captain, who told wit¬ 
ness to go on about his business; and he walked from there back to 
the car, through the heavy rain. 

That witness appeared at the Police Court, according to his prom¬ 
ise to Major Sylvester; that witness, on examining the information 
that the defendant had sworn to, for the first time, noticed that 
he was charged with violation of the police regulations in ob¬ 
structing the gutter; but did not charge that he was the owner of 
the building or the contractor or anything like that: That being 
an attorney he thought it his duty to call the Court’s attention 
to such a flimsy made up thing to arrest a man on, and the 
17 Judge quashed the information and “discharged me.” And 
the defendant immediately proceeded to get another informa¬ 
tion; witness thought he would again be arrested in the streets, and 
the assistant Corporation Counsel, told the defendant to leave wit¬ 
ness alone; that he would attend to that; that case, as counsel says, 
is .still pending. That he had asked the Corporation Counsel 
several times that the said information be disposed of. though there 
was never any warrant on it and witness was not supposed to know 
that there had been any information sworn to, excepting what the 
defendant had said as he went out of the Police Court. “I will get 
another one and I will get you.” 

That at the time of the quashing of the information, witness 
stated to Judge Mullowny that he witness did not own the build¬ 
ing and had nothing to do with it; that it was not his building and 
he did not own a brick in it and was not responsible for anything 
that took place there; yet he swore to another information saying that 
witness was. Witness said he did have actual knowledge of the new 
information. 

That in point of fact, there was no obstruction of the gutter 
in front of the building in question, absolutely none; that wit¬ 
ness know- this because he looked at the iron I-beams lying in the 
street, claimed to be an obstruction to the gutter and found that 
they were lying flat in the street; that an I-beam is fixed like the 
letter eye, and has flanges on each side, so when dropped in the street 
or on a level space, leaves an open space running through it. 

That witness saw his men, employed at 2139 Wyoming Avenue, 
on several occasions, flooding the place with water, washing it off 
every day, and it did not stop at all. 

That it had been raining during the whole week the iron was 
there and it did not obstruct the gutter at all; that furthermore, 
any obstruction of that gutter, at the place named, would have 
affected his property first and could not have damaged any one else, 
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because the cellar of his house Avenue fastest /from 

the level of the street, that . an( j t h a t unoccupied 

18 his house and there was only was a blind street, where 

on that side; all west of that h • street that had never 
said avenue ends and t ^ n .* u ™'? n that no one traveled that 
been opened or improved in ^> more than onc e a week. There 
street, he supposed, beyond his place, that the street 

was no gutter to WyomingAvenue at-‘^^o or’three inches, it 
had a rolling effect and if could not possibly have dam- 

would roll of- around the stre ® > - b j e f or jt to damage anybody, 

aged anybody; there was no po w j tnes s was placed under 

That it was raining hard at the tirn after ,h re e o’clock 

arrest; that the defendant an^ li . ^ when the patro l wagon 

ss s- swfrai. ° ver w 

Cross-examination:. -loift 

On cross examination, .the ^befom tt Tria\%oard 

he preferred charges against * e , t the defendant was tried 

at the suggestion of Major SyherterJh* t * the charges; 

upon these charges and was • defendant’s counsel, Mr. 

that he withdrew the charges becausethe asked him why 
Douglass Mackall whom witness knw or something like 

Sullivan and he did not 1» 1 wou id be glad to do it; he 
that, and he replied. G “ L ™ n d in , t an d hounding me”; that 
won’t let me alone, and keeps houni g more; he stop ; 

Mr. Mackall said, “He will not h °C Bo . ir d‘and offered to withdraw 
that witness then got up before the Ro*^ird an,a o or officer 

the charges before he gave h^ evidence, th ^ ^ t0 go 0 „. 

presiding, said the ease trouble with defendant about ob- 

That in 1909 witness had ^'ue trout.le attention to the 

stmcting a gutter as he stated ^ ^ p , ace . t o it; that 

19 plasterers, who owned t , . v* be f ore and some little 

[here had been a heavy.rain the which the m ate- 

trash had washed up against t 1 f onr gallons of water was 

rial was placed; witness -Wo-dthreeor fourj ^ plasterer who 

blocked up showing a s t 0 PP a f,;. , the complaint and it was 

owned the material and ad^nsed him a^ntme ^ h d e- 

cleaned out. That in 1 »Vvoming Avenue, as he smd l.eforts 

fendant about a gutter at 2130 wyor £ A That lie did not 

but the gutter in question was n ot o told about the ob- 

. testify on direct examination that in ini' ■ 

struction of the gutter and had corrected^ ^ officer w ho gave 
Witness was not positive he coul • r in tbe Police Court; 

him the message, from the, ^ fe ^ an * s llliv P a P n wanted him to be in 

sssiS&iz * *“ «■ - ihn *»~ 
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reason why I should come to Police Court”; witness refused to go to 
Police Court until his reply could be delivered to the defendant so he 
would have a chance to find out he was mistaken; that he did not say, 
“Oh, I don’t doubt your word that Sullivan has a warrant for me, but 
I don’t think I will meet him in the Police Court”; that he did not 
remember using any such words; that he possibly said, “I don’t doubt 
he has a warrant for me, because he has gotten so many. 

That he, as a lawyer, did not consider it proper for a police officer 
who had procured a summons for one to appear in the Police Court 
to send a message by another officer, to appear; that he thought it was 
the defendant’s business as an officer to come in such cases and notify 
one of the charges and direct him to appear in the Police Court; then 
he could have told him what to do; and after having that informa¬ 
tion, if he was going to do what was right and did not want to perse¬ 
cute witness, he could have himself investigated the matter 

20 and found it to be a fact. That he did not know, as a propo¬ 
sition of law, that if people failed to obey instructions from 

officers of that sort, they are liable to be arrested; that he did not 
think it incumbent upon him to come to Police Court on another 
man's word on being so told. That he probebly said, “Oh, I don’t 
doubt your word that he has a warrant for me”; but there was no 
reason, from that, for going to the Police Court. All the charges 
turned out to be nothing, so that the prosecuting attorney would not 
prosecute them. 

That witness never gave any orders at all around the building 
2141 Wyoming Avenue, in front of which the gutter was alleged 
to have been obstructed. That witness never had anything to do 
with that building, except that the building belonged to his son; 
that his son had obtained a permit to erect a building on Clifton 
and University Streets and had sold the land before beginning 
same and wanted to have the money deposited for permit and 
the rights he had acquired thereunder (the amount having been 
over $100) transferred to this lot on Wyoming Avenue, and it 
being a legal and complicated matter, witness went to the building 
inspector to assist in getting the inspector to transfer the permit; 
that was all witness had to do with the building. That he does 
not know of but one man who was employed on the building 2141 
Wyoming Avenue; never had a thing to do with the men so em¬ 
ployed and does not know what they were paid; that the only man he 
knew employed there was McGee, the foreman in charge of the work ; 
that witness did not see the building more than once or twice a week 
after he left, in March, for the country. When he was living right 
there in the neighborhood, there were times he walked out in front of 
the building 2141, naturally, it being his son’s building, and would 
sometimes look to see how the men were getting along; that naturally 
he felt a kindly interest in it because it was his son’s building. That 
his son had built a building before, a large one, and had a good 
superintendent ; that he never told any officer that he would be re¬ 
sponsible for anything that occurred around the building he 

21 could not have said that because he had nothing to do with 
the building. That witness did not pay a single dollar for or 

on account of the building, 2141 Wyoming Avenue. 
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That a' {o XK ^- s a ~naC3 X to ^n’s mon^°, 

Srhis^had Kposit ^Pt that way 

him better standing in business ; that not a K Avenue, 

monev ever went into that building, at 2141 Wyemmg 

That witness went to the he desired 

rest, voluntarily, and the case wa. i-.j 0 f t p e information, 

“h2 .trirr t^SSKtxS £ si 

convicted for stepping into a gi ’ . t r or h a( j anv charge 

violating that regiilation you, moj^ ^ - rint nden t 
the building or that he is me < ;j mig ht obstruct 

and in some way connected with it . ‘X“treef that the Court 
a gutter by dumping a load of coal in t •» trial on 

made that remark to the defendant That he «»» H; , h;|t the 

£n^ttter n^Crged with™ 

owner at the time. ^ranted witness’ motion to quash 

That immediately after the Court^ grantea ^ h? wag going 

the information, the defendant, 3 ope and wmdd fi x witness. 

: ot 

van at the Police Court , tha • Tliat Inspector Bovle, 

Officer Sullivan having a warrant!'qLfter.had a talk with wit 
who was sent to witness h> 1 ,j d j. t i, at Captain Elliott 

ness about this case; t fhe Ja^ that fhe only time Captain 
had a talk with him aboutt the c«.» wh en he was taken 
Elliott had ever talked to witnes. at - «j thin k this 

t» the tenth precinct in the pa ro when ^saia^ ^ ^ 

is the greatest outrage e\er pe . )aced against witness at the 

about your husmess ^ no h^R ^ ^ Elliott was in charge of 
precinct tnat he knew oi. <ppmed verv much exercised 

the Tenth Precinct at the Xd wit^pector Boyle about the 
over the matter. That h + j n nrl told him he would find that 
chtfge under which he«”» end thM he 
the iron was bought fromi Ba witness told Bovle that Policeman 
had nothing to do X\ VJt beca "e he had taken up the permit 
Kg Witness remembers Inspector 
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Boyle, because he came from Police Headquarters and asked witness 
about the facts in the case. That witness did not say to Inspector 
Boyle, “I hear that he, Sullivan, has some property and I will let 
him come up here and get me and then I will sue him”; that he 
never thought of such a thing; that he did not know that he owned 
any property. Then and there the following occurred: 

Mr. Shea: 

Q. Mr. Simmons, before your arrest in this case was your atten¬ 
tion called to the obstruction in the gutter by anybody? A. No one 
except that the officer said that T had been charged with obstructing 
the gutter. 

Q. Did Officer Sullivan call your attention to this obstruction 
in the gutter? A. No. I never laid eyes on Officer Sullivan from 
the time that I heard about it until he arrested me. That was the 
first time I had seen him. 

Q. And he did not tell you to remove it? A. No, he did not. In 
fact, he had said to other people that he did not intend to notify 
me- 

That witness lived next door to the building in question but gave 
no orders whatever in regard to same; that, probably if the 
23 foreman on his son’s building asked him for advice about any¬ 
thing, he gave it to him. That it is not a fact that on the day 
the arrest occurred Sullivan saw witness by himself and came over 
and said to him, “Mr. Simmons,” and that he replied, “I don’t want 
to talk with you.” That Sullivan hollered to witness to halt; that 
he did not say to witness, “I have a warrant for you”; he said, 
“You are under arrest”; that witness did not say to the Officer, 
“Well, do you want me to go to the box with you?”; that witness 
said nothing of the kind to Sullivan; that Sullivan grabbed witness 
by the arm the first thing, and took him to the box, as witness was 
stepping up on the curb out of the street right in front of Dr. 
Harbin’s residence. That according to witness’ best recollection, 
it was witness’ right arm and Sullivan pulled him around; that wit¬ 
ness was very much excited and thought that a great outrage was 
perpetrated upon him; that no officer had ever put his hands on 
witness before; that he did not think he was immune from arrest and 
knew that he was as much subject to arrest as any one if he had 
given cause for same. That witness did not testify that he told 
Officer Garvey, if he was the officer who took Sullivan’s message 
to him, that he would not meet this man, but did tell him he did 
not own the building and to let Sullivan know that, and that he 
would not go to Police Court until he so informed Sullivan. That 
no other man ever got a warrant for witness but Sullivan. That 
witness never had failed to respond to a warrant. Witness did not 
remember writing any letters about Sullivan, but said it was possi¬ 
ble he did write to Police Headquarters to call their attention to Sulli¬ 
vans’ persecution of him. He denied absolutely that Officer Sullivan 
told him to clear the gutter before he got any warrant; that it would 
be absolutely absurd to sav so, as witness had not seep Sullivan. 

That it was in 1910 when he was building 2139 Wyoming Avenue 
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that witness preferred charges against Sullivan before the 
24 Trial Board at the suggestion of the Major of Policy. p Tht 

who saiS e “TSao!^efemn r g to 1 the defendant, ha^ teen Anedand 

ETSt cta,~.S»T to. ‘ r S..*'h.“h.t,„g of'hi, ftom 
w tn^s’ face and threatening arrest, was a violation of the Police 

rs« rxrr ft aaa 

was groundle^. this case which is now pend¬ 

ing hi the “Court against you on this charge wt* continued at 
in S ^9 a No sir that is absolutely absurd. 

y °That q witness did not tell the Assistant Corporation Counsel he 
Wv and could not attend to the matter; that witness as-ed 

m 83 Qrhnh? \ssi«tant Corporation Counsel, several times, once in 
Mr. Schultz, AsviJ 1 i | did no t bring the matter up and 

Schulte replied ‘There has been no warrant out for you; why should 
MSS about it; I Will attend to it”; but witness never requested 

“bn mdite" 1 examhiaLTtvftneli' testified that it was about two 
weeks or ten days before the 

the message from ^lbyan w o « to C. 1 wlth it; 

that I do not own the building be- 

that the materials there belongS »'' in u except that he is my son, 

Sahel 1 ‘you advise him of that he will probably find it is not neces- 
sary for me to come to Police Court. 

25 Recross-examination: 

h ™ ” p .i- rstfrft 

him, buiman, nor is * .. ih t could not be true because 

a month be - 

fore Sullivan arrested Uie v^ness^ whmh m ApJ^ 

Th8t ‘‘n^di^not £ to Ma or ?®vester%J called up Police 
message, he id not J - investigate the charges; that notwith- 
Headquarters and Mkean jnnocent of the charge s he knew or 

standing the fact th^ do thftt his inte ntion was persecution 

suspected what bulliva ^ I ^ threatened him with ar- 

of him and had continued let them know 

rest. That w.tness simply calted up W ^arte^ i ^ ^ man 

what Snhivan was domg supp g ^ death W itae® suppose d 
that and would not let t Department under such circum- 

he had a right to call t g P him the facts in ae- 
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because he did not know where he was nor where he lived and was 
not called upon to hunt up a man who had shaken his fist in witness’ 
face; that he supposed he would probably have been arrested on the 
spot had he done so. 

26 Witness S. Albert Galloway. 

Thereupon the plaintiff called as witness in his behalf, S. Albert 
Galloway, who testified in substance as follows: That he was a 
carpenter by trade; that on a certain day about the first of April, 
1911, he was engaged in the erection of the building on the south side 
of Wyoming Avenue near Connecticut Avenue; that it began 
to rain pretty hard about three o’clock that afternoon and the men 
were required to quit work on account thereof. That on hiswayhome 
shortly after three o’clock, he noticed the plaintiff, Mr. Leo Simmons, 
whom he had known for some time, in the custody of the defendant, 
Policeman Sullivan. That he also saw said Sullivan, the defendant, 
take hold of Mr. Simmons, at the northwest corner of said avenue, 
and take him across to the patrol box on the opposite corner of said 
streets; that he reached the place where the said officer and Mr. Sim¬ 
mons were standing in a short while and heard Mr. Simmons say to 
the officer that he was not guilty of any offense or had done nothing 
to warrant the arrest. He heard him say that he did not own the 
building, now known as #2141 Wyoming Avenue, and had nothing 
to do with the materials that were placed in front of said build¬ 
ing. It was raining very hard and the said policeman had on a 
rubber coat and Mr. Simmons was unprotected, having no umbrella 
or raincoat; that he heard Mr. Simmons ask the policeman to let 
him go for his raincoat and umbrella, but he was refused. Mr. 
Simmons then asked him, witness, to go to a telephone and call up 
police headquarters and ask the Major of Police if he would not in¬ 
form the office- that he had been to the police department and made 
arrangements to come to the Police Court. Witness did go to a tele¬ 
phone in Mr. Leo Simmons’ residence, or apartment, at # 2139 
Wyoming Avenue, and called up the Major of Police, who instructed 
him to say to the said policeman to let Mr. Simmons alone; that he 
had just left the office and had made arrangements to come to the 
Police Court on the following Tuesday and have the officer, the said 
defendant, call him, the Major, up at police headquarters so that he 
could be so advised. 

27 That said officer refused to call up said Major of Police 
or Police Headquarters as instructed and said that the said 

Major of Police had nothing to do with it, or words to that effect. 

That he heard Mr. Simmons demand of the policeman to be 
shown the warrant for his arrest and he refused to show it to him. 
That he heard said policeman order Mr. Simmons in the patrol, in 
fact, took him by the arm and urged him in. 

On cross examination, said witness said he had known Mr. Sim¬ 
mons for a long time but was not in his employ and had not been 
for seven or eight years, and was not in his employ at that time, 
but had a contract to do a small amount of work for him about 
seven or eight years ago. 
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Witness John B. Flick. 

Thereupon the plaintiff called as witness John B. Flick, who 
testified in substance that he was engaged in sheet metal work, 
roofing, and cornices of buildings; that he was a member of the 
firm of The Mathy Company; that in April, 1911, he had a contract 
with Mr. Berkeley L. Simmons to put up the cornices, gutters and 
spouts to the buildings he was erecting at #2141 M yoming Avenue ; 
that he had no contract with any other party as owner of said 
building and had recognized only said Berkeley L. Simmons as the 
owner - he had engaged him and had paid him to do the work. 

That sometime about the first of April, 1911, he saw Mr. Leo 
Simmons, the plaintiff (who lived next door to the building in 
which he was engaged to do the cornice work); that Mr. Simmons 
informed him that he had heard there was a warrant out for him 
for obstructing the gutter in front of the building at 2141 'W yoming 
Avenue. That at Mr. Simmons’ request he examined the place where 
it was claimed the gutter was obstructed and found that there was 
a lot of iron “I” beams placed in the street alongside the curb 
to the west of the building he was engaged on; that he saw no ob¬ 
struction whatever of the gutter or anything that could obstruct 
the water or anv ^rrainage that would run down the street or along 
the curb. That said “I” beams were so arranged that the water 
ran right through or under same; that from his view, the 
28 said beams could be no possible obstruction to the drainage 
of said street. 


Witness Edward McGee. 

Thereupon the plaintiff called as witness Edward McGee, who 
testified in substance that he was engaged by Berkeley L. Simmons 
as superintendent and foreman in the erection of a building at 
2141 Wyoming Avenue, which was begun sometime in February 
or March 1911. That he was also engaged by Mr. Leo Simmons in 
the spring of 1910 as foreman and superintendent in the erection 
of the building 2139 Wyoming Ave., next door to the one lie was 
then engaged on in 1911; that soon after said building was begun 
at 2139 Wyoming Ave., policeman Sullivan, the defendant, appeared 
upon the scene and began to interfere with the workmen on the 
excavations: he ordered the men to take their coats off of the 
bushes that were on the dividing line between Mr. Simmon s prop- 
ertv and the property to the east; and interfered with them gen¬ 
erally That he objected to the plumber using the street for con¬ 
necting his lead piping, which is customary for them to do in such 
cases That Mr. Simmons remonstrated with said officer for inter- 
ferine with the men and that he saw said policeman, the defendant, 
shake his fist in Mr. Simmons’ face; that he could not hear what he 

said at the time as he was fifteen or twenty feet away. . 01yM 

That as soon as he began the erection of the building at 2141 
Wyoming Ave., (for Mr. Berkeley L. Simmons, by whom he was 

3—2696a 
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employed and paid), the said policeman Sullivan appeared again 
and was often about there and began to interfere. That said Sul¬ 
livan called for and saw the oermit issued for the erection of said 
building, on which was written the name of Berkeley L. Sim¬ 
mons, owner. That said Sullivan never asked him who was the 
owner of said building or who was employing him, notwithstanding 
the fact that he well knew he, the witness, would undoubtedly know. 
That sometime in the first of April, 1911, while he was engaged by 
said Berkeley L. Simmons in erection of said building 2141 Wyom¬ 
ing Avenue, on one certain afternoon about the middle of 
29 April he had to quit work on account of the rain; that on his 
way home shortly after three o’clock, he noticed that said Sul¬ 
livan had Mr. Leo Simmons in custody at the corner of Wyoming and 
Connecticut Avenue. That on his way toward them met S. Albert 
Galloway (the former witness) who informed him that he wanted to 
go to a telephone to call up police headquarters; that he went 
with said Galloway to 2139 Wyoming Avenue to show him where to 
get to a telephone; that said Galloway used the telephone and 
then he. said Galloway, went back to where the said Sullivan and 
Mr. Simmons were standing by the police patrol box; that he heard 
Galloway say to said policeman that Major Sylvester had instructed 
him to sav that Mr. Simmons had just left police headquarters 
and made arrangements to come to the police Court on Tuesday and 
that he, said policeman, should leave Mr. Simmons alone and call 
him. Major Sylvester, up from the patrol box, he wanted to speak 
with him; that said policeman said he would do nothing of the 
kind ; that Major Sylvester had not a “damn” thing to do with it. 
That thereaftei* he fieanl Mr. Simmons deman- of the policeman to 
show him the warrant for his arrest but he refused to do so. That 
thereafter he heard said policeman order Mr. Simmons in the patrol 
which came up sometime after he had reached the corner, and, in fact, 
took hold of Mr. Simmons and urged him into the w T agon, which 
drove off without the policeman accompanying the men in charge. 

Said witness further testified that he was employed and remained 
in charge of the construction of said building during the whole 
time from its beginning in February or March, until October 
of the year 1911; that during the whole time said building was in 
the course of construction, every possible means were used to pre¬ 
vent any violation of the building regulations and that at no time 
was the gutter or water passage down the street where the building 
materials were stored, obstructed; that any water that would likely 
run dow r n the street from rain, or any other way, was not 
30 impeded at all. That the building next door to where he 
was engaged, was owned by the plaintiff, Mr. Leo Simmons; 
that the street was so situated that the drainage of any water 
through the street would flow west of Mr. Leo Simmons’ building; 
that any damage that would be caused by stopping of the water in 
said street on account of material or any other thing placed in 
the front of the building at 2141 Wyoming Avenue could not possi¬ 
bly damage any one excepting Mr. Leo Simmons, the plaintiff, and 
that at no time during the said perio-s of construction* of the said 
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building was there any stoppage of the water that M'uponthe 
street on account of any building mate.rials mt endedfor ■ .aid build 
ini; at all; that there was nothing placed in said street tor u* 

Mid building during the course of erection so as to in an> wav 
pede the proper drainage of the waterway along the street. 

Witness Harry Blake. 

' Thereupon the plaintiff called as witness Harry Blake who tes- 
££ : h‘“.“ mVE, lCii sJimw through the wlephone, 

“M" &sr svastsi r a 
*« S2?“s.r■sr^a j £ 

CjmS, Whitman mS.r bS £S 

Fr t sss 

furnished hv his nrm, \ui <<T „ * . that said beams were 

SK:s b >- ~ 

thereof. , -i j « ■R Ck rlrplpv Ti Simmons as the owner 

»» a 

building. 

Witness Benjamin Whitman. 

wh?a n in he s *^ 

Moi^ 

£isS b°y TO That he Sd 

sresJ wf, itk«K ~ 

^j-piZd-s.‘rJr-t - - 
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water or drainage in said street; that said beams were placed as they 
usually were in such cases; that they were laid so that the water could 
run through or under same without any impediment whatever. 

Witness Major Curtis. 

Thereupon the plaintiff called as witness Major Curtis, who 
testified in substance that he was one of the assistant building 
inspectors of the District of Columbia; that he was in charge of 
the building that was erected by Mr. Berkeley L. Simmons at 2141 
Wyoming Avenue, from the time it was begun, sometime in Feb¬ 
ruary or March, 1911, until it was finished sometime in October of 
the same year. That the building permit was taken out under ap¬ 
plication dated February 23, 1911, by and in the name of Berkeley 
L. Simmons, as owner and builder and a permit was issued on 
32 February 25th of the same year to said Berkeley L. Simmons. 

That the Inspector of Buildings’ Office had never recognized 
any one else as the owner of the building and all transactions in 
relation thereto were with said Berkeley L. Simmons as owner, and 
said application and permit were offered in evidence, and in effect are 
as follows: 


Application for Permit to Build. 

Washington, D. C., February 23, 1911. 

To the Inspector of Buildings: 

The undersigned owner hereby applies for a permit to build: 

1. What is the owner’s name? Berkeley L. Simmons. 

2. What is the architect’s name? M. T. Vaughn. 

3. What is the builder’s name? Berkeley L. Simmons 2139 Wy¬ 
oming Ave. 

4. What is the house number? 2141 Wyoming Avenue. 

******* 

Signature of owner: BERKELEY L. SIMMONS, 

Address, Kellogg Building, 1416 F St. 

Cancelled 
Sep. 27, 1911. 

Deposit released. 

Permit to Build. 

Office of Inspector of Buildings, 

District of Columbia, 
Washington, Feb. 25, 1911. 

This is to certify, That B. L. Simmons has permission to erect one 
four story Apartment lot of 17 Square 2527 Subdivision No. 2141 
Wyoming Avenue, N. W. 
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House number must be verified before being placed on building. 

******* 

By °^L°l the C ° mmissioners ’ D - MORRIS hacker, 


(Signed) 


MORRIS HACKER, 
Inspector of Buildings. 


On being cross examined said witness said that he might have 
seen Mr. Leo Simmons around the front of the building once or 
twice but he was not sure if he had ever seen him there. ThatMIn 
T Simmons lived next door to said building and it was possipie 
he saw him in front of his own house and he might have seen him 
standmgin front of the building at 2141 Wyoming Avenue on one 
of two* occasions but so far as he knew Mr. Leo Simmons had noth- 

ing to do with it. 

Witness Berkeley L. Simmons. 

Thereupon the plaintiff called as witness Berkeley L. Sim- 

jsrs&mf* r *s ss tjs 

had alwavs been the owner of the building at -141 W yon £ 
had always oeen ^ ^ title by dee d sometimes m January 

qq 1011 • before the building operations were begun; that he had 
33 purcht^ed ttie land from" hi father Mr. Leo Sim = and 
naid him on a cash basis for same; that said Mr. Leo Simmons did 
not own anv interest whatever in the building; that the erect.onof 
same was paid for partially by money he borrowed for the purpose 
and other moneys from his own resources. 

Witness F. A. Sebring. 

And thereupon the plaintiff called as witness in.^hisbehair 

F A. Sebring, who testified in substance that witness 

of the Police Court of the District of Columbia. Said wrtnes 

produced the original papers and records 

trict of Columbia against Leo Simmons, No. 341,642 w hich cnarg 
that Teo Simmons on the 16th day of July, 1909, on Mintwooa 
Place N W did then and there obstruct the gutter of said hig 
wav*with certain building materials, contrary to and in violation 

Q cn Q49 9^0 948 850 944, the first of which, # 850,942, charge 
St £ Simmons on he 26th day of February, 1910 on Wyoming 
did'then and there obstruct the gutter on said Avenue with 
bunding materials otherwise than under conditions P^nhed by 
the Building Inspector of the District of Columbia, contraryto and 
in 6 violation" of the Police Regulations. Thei second infonm«n, 
#350,943, charged that Leo Simmons on the 25th da\ of if ebruary, 
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1910, on Wyoming Avenue, Northwest, did then and there occupy 
the roadway of said Avenue with building materials to a greater ex¬ 
tent than 20 feet laterally this side of lot on which building was 
being erected; contrary to and in violation of the building, plumbing 
and garbage regulations of the District of Columbia. And the third 
information, #350,944, charged that Leo Simmons on the 
34 25th day of March, 1910, on Nineteenth Street, N. W., did 
then and there occupy the roadway of said street with build¬ 
ing materials, and did neglect and refuse the night of said day to ex¬ 
hibit a light thereon. The witness testified further that as appeared 
from the backs of said informations, being part of the records of the 
Police Court, all of said cases were nolle grossed. And thereupon 
said witness produced information #370,674 which information was 
in the w r ords and figures following: 

In the Police Court of the District of Columbia, April Term, A. D. 

1911. 

The District of Columbia, ss: 

Edward H. Thomas, Esq., Corporation Counsel, by Gus. A. Schult, 
Esq., Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and complains that 
Leo Simmons late of the District of Columbia aforesaid, on the 3rd 
day of April, in the year A. D. nineteen hundred and eleven in the 
District of Columbia, aforesaid, and in the City of W ashington, 
on Wyoming Avenue, northw'est, did then and there obstruct the 
gutter on said street with certain building material contrary to and 
in violation of Police Regulations in such case made and provided, 
and constituting a law of the District of Columbia. 

EDWARD H. THOMAS, . 

Corporation Counsel, 

By GUS. A. SCHULDT, 

Assistant Corporation Counsel. 

Person all v appeared J. F. Sullivan, this 4th day of April A. D. 
1911, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to he true. 

[seal.] J- B. PEYTON, 

Deputy Clerk Police Court of the District of Columbia. 

On the back of said information #370,674 appeared the follow¬ 
ing: 

No. 370,674. Information. District of Columbia vs. Leo Sim¬ 
mons. Violation of Police Regulations. Witness: J. F. Sullivan, 
Officer. 4/20, 1911, Motion to quash made, argued and granted. 
Defendant discharged; which paper was offered in evidence. Filed 
Apri- 4, 1911. F. A. Sebring, Clerk, Police Court, D. C. 
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information was issued on 4 th d a y of April^l91^ ^j th ^ y " P f 

IS" 2f Sjfati- w- and 

granted and the defendant was discharged information, 

Thereupon the witness produced onother certain 
being #370,901, which was in the word, ana ug 

In the Police Court of the District of Columbia, April Term, A. D. 

The District of Columbia, &: 

Edward H. Thomas, Esq., Corporation Counsel by Gm A ;• ‘ 

Esq., Assistant .Corporation Counse1, who for the D» » , xnto 

bia, prosecutes in this behalf iri h s proper per on c Uo 

«"“*■ t 0 * 11 ^ 1-aid, on 1 the 3rd day of 

Simmons late ot tne u \.my , j in t h e District 

April in the year 11). nineteen hundred and^eteie^ ^ Wyoming 
of Columbia aforesaid, , and V" , ;| engaged in the construc- 

Avenue, northwest, being then and there “g a ^° enue did obstruct 

tion and erection of a certa *“, , :i d , r no . material without a permit 

S^SflSSi ^Udmt, ofriieDirig &££££ fn suS 

Columbia. EDWARD H. THOMAS, 

Corporation Counsel, 

By GUS. A. SCHULDT, 

Assistant Corporation Counsel. 

Peraonally ap,^-', F 

a'Sif—s. >.—» - 

ceived he believes to be true. j R PEYTON, 

[SEAlj 'Deputy Clerk Police Court of the District of Columbia. 

On the back of said information #370,901 appeared the follow- 

in |i o 7 o am Information. District of Columbia vs Leo Sim- 

gsL sebring ’ ^ 

Police Court, D. C. 

.. icctifipil that the memorandum on the back of 

The witness the - ( indef.” meant that the said case 

*“ d ln “nLtd 7 °inJefinS; and that no warrant had been 
o fi Tsmed upon the same; that while said paper was sworn to on 
36 the 20th P day of April, 1911, by the defendant, it was not filed 
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in the Clerk’s Office until the following day, the 21st day of April, as 
appeared by the endorsement on the back of same. That all of said 
informations and papers produced by the witness were duly admitted 
in evidence. 

On cross examination, the said witness testified, referring to case 
#470,642, that the words “Nol. Pros.”, were in the handwriting of 
his Chief Deputy N. C. Harper; that the words and figures “July 28, 
1909,” are in the handwriting of his Deputy J. B. Peyton, that • 
neither of the said deputies had the power to enter a nolle pross; that 
he does not know of complaining witness ever having entered a nolle 
pros., that a nolle pros, is usually entered by the District Attorney or 
by the Court; that the witness, could not tell whether or not a war¬ 
rant had ever been served upon information #340,642 from the in¬ 
formation itself; that there was nothing on it to indicate that it had 
ever been served. 

Q. Is it not a fact that an officer, in serving a warrant, writes oppo¬ 
site this word “Cepi” his name and initials on making sendee of the 
warrant. A. Very often they do not. 

The witness further testified that an officer should do that; that 
that is a form of return; that it does not appear that that was done in 
this case. Referring to informations #350,942, 350.943, and 
350,944, witness testified that the endorsement “N. P.—G. A. S.” 
appearing on the back of the said information was a provision of 
Nolle pros., and that “G. A. S.” appearing after “N. P.” were the 
initials of Gustave A. Schuldt, the then Assistant Corporation Counsel 
located at the Police Court. And referring to information 341,642, 
the witness testified that the endorsement “N. P.” appearing thereon 
was in the handwriting of James L. Pugh, the Assistant Corporation 
Counsel located at the Police Court : that the endorsement 
37 “Con. Indef.” appearing on the back of information 
#370,901 was in the handwriting of his chief Deputy, N. C. 
Harper and that the case was continued indefinitely, and that the 
case has not been disposed of and is still pending. 

Q. That is the last one? A. Yes. 

Referring to information #370,674 the witness testified that the 
endorsement on the back of same “4/20/1911 motion to quash made 
argued and granted,” was in the handwriting of his Deputy Edward 
H. Thomas, that the words “defendant discharged” on the back 
of same were stamped on the paper by his Deputy John B. Peyton; 
that the said endorsement “defendant discharged” was made at the 
time of the making up of the transcript about a month ago”; that 
the informations are prepared in the Police Court as in this case, 
and* that “from the context, Mr. Sullivan has evidently appeared 
before the Corporation Counsel and asked for a warrant or for an 
information upon which a warrant was to be based against Mr. 
Simmons”; and that Mr. Sullivan evidently appeared in the Clerk’s 
Office of the Police Court and swore to the information and that 
the Corporation Counsel authorized the issuance of the warrant; 
that thereupon Corporation Counsel or his assistant draws up the 
information, the officer swearing to the same does not; that the war- 





LEO SIMMONS VS. J. F. SULLIVAN. 

rant does not issue unless the information is signed by the Corpora- 

ti0 Q. ( ThaUtamp on there “defendant discharged” was put on there 

when this transcript was made out? A. Yes, sir. 9 . 

Q. Where did you get that information about what was done. A. 

Do vou want me* to explain that? 

Q Yes A. When Mr. Peyton, my deputy Clerk, made up this 

transcript of record, I paid no attention of course, until it was wiled 
to my attention and when he was making up this transcript of rec¬ 
ord he came to me and asked me, inasmuch as this was a motion to 
’ quash which was made argued and granted, whether that did 
38 not discharge the defendant, and whether the record ought not 
be made complete and the defendant discharged, or the stamp 
placed upon there “defendant discharged'’ on the information as 
well — on the record, and I said ye?. It was by virtue of that fact 
that Mr. Peyton placed the stamp “defendant discharged upon the 
record and upon the information. My deputv clerk, "ben that 
thing was done and when argument was made and the motion 
granted, to quash this information, did not write upon it defendant 

discharged^ minutes in which you keep records of pro¬ 

ceeding of Uie Court? A. Not in this case. Minutes of all jury 
Mals are kept, but not in this kind of cases except that the docket en- 

trips are made, and the information itself. 

Q. The memorandum in the original papers or something like 

*8’ Do you have any means down there of showing that the Court 
discharged the defendant in the case except the minute you have 
on the back of that paper showing the motion is granted. A. T t 

18 o' Read the origin^ docket entry. A. The original docket entry 
shows case #370T674 against Leo Simmons was filed in Police 
Court upon April 17th, 1911, and continued until April 20, 1911, 
and on that date, April 20th, motion to quash information was made, 
ar<med and granted. Then, as I say, when the transcript of the 
record was made up, I authorized my deputy to put the stamp de¬ 
fendant discharged” upon the record as well as upon the informa¬ 


tion. 


By the Court: 


Q That would follow, you think, any way? A. Yes, sir, it is 
simply an oversight of my deputy in not marking “defendant dis- 

chwged 0" the jn fo ™ a ^ rd concluded, from the fact that 

theVotion to luai was made, argued and granted that thereby 
ipso facto this defendant became discharged. A. I cer 

39 tainly^d^ i n f orma tion gotten out at the same time? 
A. This next information, No. 370,901, was sworn to on the same 
date this argument was made and this motion quashed. 

Q. Ordinarily, in that event, your practice would be simplfy to 
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detain the defendant instead of discharging him. Where the in¬ 
formation is quashed and another one issued right away, you would 
detain the defendant? A. Yes, but you have not gone far enough 

with that. . _ _ 

Q. Would not that be the ordinary practice m your Court' 

A. Yes, but it is for the Court to do it. 

Q. Discharge would not necessarily follow when you have a new 
information. A. That new information did not get into Court until 
the next day. It was sworn out the same day, but it did not come 

into Court for tiling until the next day. 

Q. It was not an amendment of the other one; it was a new in¬ 
formation? A. Absolutely new. This shows that No. 370,901 for 
violation of Building Regulations, was filed in the Police Court April 
21. 1911. and continued indefinitely, and still continues indefinitely 

without a disposition. 

The witness then pointed out that information No. 370,901 was 
for violation of the Building Regulations while information No. 
350,943 was for violation of the Building, Plumbing and Garbage 
Regulations of the District of Columbia; that entry “defendant 
discharged” appearing upon the information and docket No. 
370,674. was not made at the request of Mr. Leo Simmons or any one 
representing him; that there was nothing in the body of the informa¬ 
tion that was written in the handwriting of Mr. Sullivan; that it is 
usual for the officer to appear before the Corporation Counsel, and 
ask for a warrant for a certain offense; that the offense is brought 
to the attention of the prosecuting attorney by the officer himself; 

that the officer tells the Corporation Counsel or Clerk the facts 
40 and he makes out the information; that a warrant, based upon 
the information, is asked for and the arrest follows when the 
man has not alreadv been arrested; and if the Corporation Counsel 
thinks there is evidence, then he files the ino/rmation on the infor¬ 
mation of the officer. That the witness takes all the blame for au¬ 
thorizing his deputy to put the words “defendant discharged” on the 
information and transcript of record. 

Thereupon counsel for the plaintiff announced that the plaintiff 
had closed his case, whereupon counsel for the defendant addressed 

the Court as follows: „ _ . , . , A T • * i 

“If the Court please, on behalf of the defendant T am going to ask 

vour honor to direct this Jury to return a verdict for the defendant, 
on the grounds which I shall enumerate to your Honor 

“The first and foremost ground, to my mind, is that it is incum- 
bent upon the plaintiff in this ease to show certain things, namely, 
that there was a want of probable cause and that there was malice on 
the part of the defendant, neither of which has been shown; and, 
second, that the original proceedings, or the proceedings upon which 
this case is based, has not been finally terminated. 

Thereupon the Court having heard argument for and on behalf 
of the plaintiff and the defendant on the defendant’s motion, and 
the Court having intimated that it would grant the defendant’s mo¬ 
tion and instruct the Jury and return a verdict for the defend- 
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ant the Dlaintiff, for the purpose of removing any doubt in the mind 
of the Court as to the final termination of the case in Police Court 
on account of the information No. 370,901, on which no warrant had 
been issued asked leave to withdraw a juror and amend the declam 
hon i a« to allege, in order to he permitted to prove, that the prose^ 
cution under the® last named information hadl been abandoned^ u 
the fYnirt, denied such request and the plaintiff then ana tnere ex 
cepted, and thereupon the Court granted the de ^‘^ 

P instructed the Jury to return a verdict for the <"^unsel 
41 which ruling and instruction the plaintiff, by his cou , 

AndTmott'n' fora'nei trial was filed, but the same vyas over¬ 
ruled by the Court and a judgment entered on the verdict for t 

An^thereupon before the jury rendered its verdict, under the in¬ 
structions of the Court aforesaid, this bill of exceptions w^s reduce 1 
to writing, and all of the exceptions noted herein a ere taken by t 
plaintifif’f attorney and allowed by the Court and the ®“bsbm<« o 
Re evidence submitted is embraced herein.. And the ;P^if J' 
hi« counsel pravs the Court to sign and seal said bill ot exception, 
whicMs accord nglv done and the same is hereby made a part of the 
S„rd i^this said cause, this 8th day of April, 1914, nunc pro tunc. 

JOB BARNARD, 

Associate Justice. 

[Endorsed:] Copv. At Law. No. 54359. Leo Simmons v. J. F. 

“SJ 5 ™ .t coi»»bi. s» F ™. cou,c f 

2696. Leo Simmons, appellant, vs J. F. Sullivai u H * nn . \v. 
peals, District of Columbia. Filed May 26, 1914. Henry 

Hodges, clerk. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

October Term, 1914. 


No. 2696. 


LEO SIMMONS, APPELLANT, 

VS. 

J. F. SULLIVAN, APPELLEE. 


brief for appellant. 


Statement. 

This action was instituted by the appellant in the Court 
Jew ,o“ ov«, damages for injuries «»i«d * - * 

reason of an unwarranted arrest and prosecution by the ap¬ 
pellee in the Police Court of the District of Columbia, mah- 

riouslv and without probable cause (K., 1-<U- 

The case was tried upon an amended declaration and a 
plea of not guilty. The trial resulted in a judgment or 
L defendant, entered on a verdict returned in favor 
the defendant, by direction of the Court (R., 27). 

The Evidence. 

The evidence, in brief, was as follows. 



The plaintiff, a lawyer (R., 7-11), testified that he first 
met the defendant, a policeman, in August , 1909, at the 
time he (plaintiff) was having a building erected at 1840 
Mintwood Place; that he went to said building once or 
twice a week; that one day during that month he found the 
defendant there asking for the foreman; that he informed 
the defendant that he was the owner of the building and 
that anything he wanted to know he would be glad to ad¬ 
vise, if he could; that the defendant then said to plaintiff: 
“You come to Police Court tomorrow morning at nine 
o’clock”; that the plaintiff asked: “For what?”; that the 
defendant replied: “For obstructing the gutter,” calling 
plaintiff’s attention to some mortar that had been made up 
on a board platform in the street; that there did not seem to 
be much of an obstruction; that a little water had gathered 
on account of a heavy rain the night before; that plaintiff 
told the defendant that the materials belonged to the Ital¬ 
ian Plastering Company, and that he, plaintiff, had not a 
thing to do with it, saying to the defendant, “I will ask 
the men to clean it for you”', that the defendant replied, 
t( You come to the Police Court anyhow' ; that the plain¬ 
tiff called the contractor, and he cleaned the gutter out; 
that the defendant called up the plaintiff’s office three or 
four times a day directing him to come to the Police Court; 
that plaintiff finally called up the Police Department to 
ask them to make an investigation to find out about the 
charge; that the charge was afterwards nolled prossed; 
that plaintiff did not see the defendant again until March, 
1910, when the plaintiff undertook to improve some prop¬ 
erty on Wyoming Avenue; that as soon as the plaintiff s 
men went to work the defendant began to annoy them and 
drive them around; that there were a lot of bushes between 
plaintiff’s lot and a neighbor’s, and the defendant objected 
to the men putting their coats upon the bushes; that the 
defendant went down in the excavation where the men were 


digging the cellar and ordered the men to do this and that; 
that plaintiff spoke to the defendant, saying, “Officer, 
there is no reason why we should be annoyed like this, if 
you will tell me what is wrong I will try to have it cor¬ 
rected”; that the plaintiff had given the men instructions 
that they must strictly follow the building regulations and 
annoy no one; that the defendant replied, “'I will tend to 
this; I am tending to my business”; that the defendant 
started away from the building and, seeing the plumber 
connecting up a piece of lead pipe, which he had placed on 
the sidewalk to make a level space on which to do his zvork, 
ordered the plumber to take his pipe and tools off the side¬ 
walk; that there was no reason for such demand, not only 

because such uses were customary, but because there 
was only one other house west of the plaintiff’s, and nobody 
was going that way; that the house west of plaintiff’s place 
ivas unoccupied; that the rest of the place was all commons; 
that Wyoming Avenue was a blind strcit and stopped just 
beyond'plaintiff’s house; that the plumber said to the de¬ 
fendant, “We do this in every case, and I have never been 
annoyed and stopped from doing it before; we always do 
this”; that the defendant replied, “Well, you wont do n 
now; you get off the sidewalk and take your things off , 
that’the plaintiff said to the defendant, “You ought not to 
be annoying this man and me, we can not build a house if 
you are'going on in this way; I think you are trying to in¬ 
jure me, all through your feeling toward me”; that the de¬ 
fendant thereupon shook his fist in the plaintiff’s face say¬ 
ing “If you talk like that to me, I mil run you in ’; that a 
few days after that the defendant got a warrant out for 
plaintiff’s arrest for obstructing the gutter with brick; 
that plaintiff went to Police Court ready for trial and had 
photographs showing that the gutter was not obstructed; 
that the street was kept in perfectly clean condition; that 
the prosecuting attorney told the Court that he was not 
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ready to try the case, and had it postponed ; that while at 
the Police Court, at the same time, the plaintiff found that 
the defendant had two other warrants for him, which he 
had no notice of, one for putting building material in front 
of an adjoining lot; that at the same time there was an¬ 
other warrant for the plaintiff for having building ma¬ 
terial on 19 th Street opposite plaintiff's residence; that 
plaintiff did not know anything about this and had no ma¬ 
terial there; that the fact was a man had gotten stuck in 
the mud and had dropped a load of dirt there and that he, 
defendant, got a warrant for the plaintiff, because he, 
plaintiff, did not put a light on it, and without making any 
inquiry; that all of said cases were, at the request of the 
prosecuting attorney then indefinitely postponed and after¬ 
wards nolle prossed without the plaintiff s knowledge, that 
the plaintiff was going to his home at 21'19 Wyoming Ave¬ 
nue one afternoon about the first of April, 1911, and he met 
an officer on the street, who stated to plaintiff, “Policeman 
Sullivan says you must come to Police Court”; that plain¬ 
tiff asked, “When and for what?” and received the reply, 
“He charges you with obstructing the gutter on Wyoming 
Avenue in front of your building”; that the plaintiff told 
said officer he did not own the building referred to and did 
not have anything to do with it; that it was not his build¬ 
ing and that he did not own a particle of material in it, 
that the material there belonged to the brick contractor 
and the iron to Barber & Ross; that the building belonged 
to plaintiff's son, Berkley L. Simmons, and that plaintiff 
did not have a thing to do with it; that he, plaintiff, then 
told said officer that he would not come to Police Court 
until the officer had reported what he had told him to the 
defendant and found out what he said about it; that plain- 
• tiff told said officer that he thought the defendant was labor¬ 
ing under a mistake; that plaintiff, the next day, called up 
the Police Department and asked them to investigate the 
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matter, which he understood they did; that on the day of 
his arrest, plaintiff went to the Poliee Department and made 
arrangements to go to the Police Court on tins Particular 
case, the following Tuesday, the day fixed by the Ponce 
Department for the trial of the case; that it was raining 
and plaintiff then started up to 2139 Wyoming Avenue 
to get his overshoes and umbrella, and when he got to tne 
corner of Connecticut and Wyoming Avenues, about .00 
feet from his residence, he heard somebody holler to hv.n 
to halt; that plaintiff was then about the middle of \\ yom- 
* Avenue, at the cornet; that plaintiff turned mmtwl 
saw it was Policeman Sullivan, and plaintiff aa.d to him, 
“1 have just left Police Headquarters and made arrange- 
metits to go to Police Court on Tuesday, if that is what you 
want; I am in a big hurry, because I want to catch a tram 
1 have not time to talk with you further about it that 
the defendant then ran after the plaintiff and said, Hal 
you halt; you are under arrestthat the defendant caught 
'hold of plaintiff and said, “Pll teach you to treat me wi n 
respecC; that the defendant then took plaintiff over to the 
Police patrol box and kept him there in a pouring-down ran. 
Zhllf an hour, and refused to let plaintiff call anyone and 
refused to let plaintiff go to get a ram-coat or " mbreUa - 
that Mr Galloway, a workman, finally came along and 
h , ninli ff ashed him to go and telephone to Police Head- 
f Z2, “f -W U occurred; .W G.llouo, ** 

to plaintiff's place and telephoned to Headquarters an cam 

ToZll ltnup from ! helix’’; Piat the defendant then said 



to do with it; the building belongs to my son and there are 
contractors doing the work; I have no interest in it what¬ 
ever except the owner of it is my son; I think this is an out¬ 
rage”; that the defendant replied, “It is not as much as you 
have been trying to do to me”; that plaintiff waited at the 
police patrol box until the patrol wagon came; that he asked 
the defendant if he was going to insist upon his getting into 
the patrol wagon and riding through the streets, and the 
defendant said, “Yes, get in there”; that plaintiff, asked 
the defendant to let him call a carriage to take them to the 
station house, but the defendant refused to do so; that 
plaintiff asked the defendant, before getting into the patrol 
wagon, to let him see the warrant for his arrest, and the 
defendant replied, “I will show you nothing,” and pushed 
plaintiff towards the wagon steps; that plaintiff then got 
into the patrol wagon and they took him to the 10th pre¬ 
cinct station house, through the open streets, around the al¬ 
leyway, through the criminal entrance door; that he was 
carried before the police captain, tvho told plaintiff to go on 
about his business; that plaintiff walked from the 
station house back to the car, through the heavy rain; that 
the plaintiff appeared at the Police Court, according to his 
promise to Major Sylvester; that plaintiff, on examining 
the information the defendant had sworn to, noticed that 
he was charged with the violation of the police regulations, 
in obstructing the gutter, but that the information did not 
charge that plaintiff was the owner of the building or the 
contractor or anything like that; that he thought it his 
duty to call the Court’s attention to such a flimsy made- 
up thing to arrest a man on; that “the Judge quashed the 
information and discharged me”; that the defendant im¬ 
mediately proceeded to get another information; the plain¬ 
tiff thought he would be again arrested in the street, and 
that the Assistant Corporation Counsel told the defendant 
to leave the plaintiff alone; that he would attend to that; 











that that case is still pending; that he asked the Corporation 
Counsel several times that the information be disposed of, 
though there was never any warrant on it and plaintiff 
was not supposed to know that there had been any infor¬ 
mation sworn to, excepting what the defendant had said 
as he went out of the Police Court, "I will get another one 
and I will get you”; that at the time of the quashing of 
said information, plaintiff stated to Judge Mullowny that 
he plaintiff, did not own the building in question and had 
nothing to do with it; that it was not his building and he 
did not own a brick in it and was not responsible for any¬ 
thing that took place there, yet the defendant swore to 
another information saying that plaintiff was; t at p am- 
tiff did not have actual knowledge of the new information; 
that there was no obstruction of the gutter in front of sail 
building, absolutely none; that there was no gutter to 
Wyoming Avenue at that place, except that t le stree la 
a rolling effect and if the water raised two or three inches, 
it would roll off around the street; that it could not pos¬ 
sibly have damaged anybody; that it was raining hard at the 
time plaintiff was placed under arrest; that the defendan 
arrested plaintiff a little after three o'clock and it was ten 
minutes to four, plaintiff thinks, when the patrol wagon 
came, and he got wet and took cold; that he was at tin 
patrol box nearly forty minutes, in the rain; that he w 
carried in the patrol wagon to the tenth precinct, ov 

Georgia Avenue. testified 

On cross-examination (R., 11-1*0 tne P ia 
that he, as a lawyer, did not consider it proper for-a police 
officer who had procured a summons for one to app - 
in the Police Court to send a message by another office 
to appear; that he thought it was the defends.^s business 
as an officer to come in such case and notify him of the 
charges and direct him to appear in the Police Court, 
thatffien he could have told him what to do; that the de- 
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fendant, after having that information, if he was going 
to do what was right and did not want to persecute plain¬ 
tiff, could have himself investigated the matter and found 
it to be a fact; that he did not think it incumbent upon him 
to come to the Police Court on another man's word on 
being so told; that all the charges made against plaintiff 
bv the defendant turned out to be nothing, so that the prose¬ 
cuting attorney would not prosecute them; that plaintiff 
never gave any orders at all around the building, 2141 
Wyoming Avenue, in front of which the gutter was al¬ 
leged to have been obstructed; that said building belonged 
to & his son. and plaintiff did not see the building more than 
once or twice a week after he left, in March, for the coun¬ 
try; that when plaintiff was living right there in the neigh¬ 
borhood, there were times when he would walk out in front 
of the building. 2141, naturally, it being his son s building, 
and would sometimes look to see how the men were getting 
along; that, naturally, he felt a kindly interest in the build¬ 
ing because it belonged to his son; that he never told any 
officer that he would be responsible for anything that oc¬ 
curred around the building; that he could not have said that, 
because he had nothing to do with the building; that plain¬ 
tiff did not pay a single dollar for or on account of the 
building. 2141 Wyoming Avenue; that a certain banking 
account was kept by his son as “Leo Simmons & Son,” for 
his son's personal use and with his son s money; that his 
son had his deposit kept that way, thinking it would give 
him better standing in business; that plaintiff went to the 
Police Court on Tuesday after his arrest, voluntarily, an 
when the case was called he stated to the Court that if a 
man could be convicted under such an information as that, 
he could be convicted for stepping into a gutter, that it 
was not shown that he was the owner of the building, or 
the contractor, or had any charge of it at all; that the in¬ 
formation was quashed because the charge was insufficient; 
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that the Court said, “If you want to charge a man with vio¬ 
lating that regulation, you must show that he is the owner 
of the building or that he is the contractor or the su P er ’ n " 
tendent and in some way connected with it”; that he did 
not go to trial on the merits of the case, because there were 
no merits to it; that the Court saw that plaintiff was not 
charged with an offense, and told the defendant if here¬ 
lieved plaintiff was guilty of these things, he must show 
that he was the owner, and the defendant knew plaintiff 
was not the owner at the time; that the only time Captain 
Elliott had ever talked with plaintiff about this case was 
when plaintiff was taken to the tenth precinct in the patro 
wagon, when he said, "I think this is the greatest outrage 
ever perpetrated on a man; you go on home about your 
business”; that no charge was placed against plainti a 
station that he knew of; that Captain Elliott was in charge 
of the tenth precinct at the time and seemed very much e.i - 
ereised over the matter; that plaintiff talked with Inspector 
Boyle about the charge under which he was arrested an 
told him he would find that the iron was bought from Bar¬ 
ber & Ross by plaintiff’s son, and that plaintiff had nothing 
to do with it; that plaintiff told Boyle that the defendant 
knew it to be a fact, because he had taken up the permit him- 
LT/ as plaintiff understood; that in 1910 plaintiff preferred 
charges against the defendant, before the police trial board, 
at the suggestion of the Major of Police, that the charges 
were prepared in the office of the Major of Police, ^fosaid 
“This man, referring to the defendant, has been fined and 
reprimanded and was always in trouble,” and that he p am- 
tiff should prefer charges against him; that the shaking 
of’his fist in plaintiff’s face and threatening arrest was a 
violation of the regulations; that the case nowpendmgm 
the police court was not continued at plain* Jf ’ 
that plaintiff asked the Assistant Corporation Cou , 
eral times, why he did not bring up the case, and 
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replied, “There has been no warrant out for you; why 
should you bother about it; I will attend to it.” 

On recross-examination, the plaintiff testified (R., 15), 
“That the defendant Sullivan had taken up the 
PERMIT FOR THIS BUILDING, 2141, WITH MY SON’S NAME 

ON IT.” 

The plaintiff’s testimony is strongly corroborated by 
the evidence of the witnesses Galloway (R., 16) ; Flick (R., 
17); McGee (R., 17-19); Blake (R., 19); Whitman (R., 

19- 20) ; Curtis, assistant building inspector of the District, 
who produced the permit to build house No. 2141 Wyoming 
Avenue, issued to Berkeley L. Simmons, the owner (R., 

20- 21) ; Berkeley L. Simmons (R., 21) ; and F. A. Sebring, 
Clerk of the Police Court of the District. 

The witness Sebring produced the original papers and 
records in six prosecutions instituted by the defendant against 
the plaintiff, in the Police Court; he testified that the in¬ 
formation in the first case, No. 341,642, charging the plain¬ 
tiff with obstructing the gutter of Mintwood Place, July 
16, 1909, was nolle prossed on July 28, 1909; that informa¬ 
tion No. 350,942, charged the plaintiff with obstructing 
the gutter on Wyoming Avenue, February 26, 1910; that 
information No. 350,943, charged the plaintiff with occu¬ 
pying the roadway of Wyoming Avenue with building ma¬ 
terial, February 26, 1910, “contrary to and in violation of 
the building, plumbing and garbage regulations ; that in¬ 
formation No. 350,944, charged the plaintiff with occupy¬ 
ing the roadway of 19th Street with building material, 
March 25, 1910, and with neglecting to exhibit a light 
thereon; that these three cases were nolle prossed (R., 21- 
22). The witness Sebring then produced the information 
in case No. 370,674 (the case which gave rise to this suit), 
charging the plaintiff with obstructing the gutter on Wyom¬ 
ing Avenue. April 3, 1911, with building material “contrary 
to and in violation of Police Regulations,” sworn to by the 
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defendant (R., 22)- On the back of this information ap¬ 
pears the following: “No. 370,674 Information District 
of Columbia vs. Leo Simmons. Violations of Police Regu¬ 
lations. Witness: J. F. Sullivan, Officer. 4/20,1911, Mo¬ 
tion to quash made, argued and granted. Defendant dis¬ 
charged. Filed April 4, 1911.” The witness testified that 
the warrant based on this information was issued on Apn 
4 1911, and sent up to the tenth precinct on that date, and 
that on the 20th of April, a motion to quash the information 
was made, argued and granted and the defendant was as- 
charged (R-, 22-23). The witness then produced the in¬ 
formation in case No. 370,901, charging the plaintiff with 
obstructing the gutter of Wyoming Avenue, April 3, 1 , 

with building material, “ contrary to and m violation of he 
Building Regulations Witness further testified that this 
information had been continued indefinitely; tnat no war¬ 
rant had been issued upon it; that the informationiwas 
sworn to on April 20, 1911, by the defendant but that 
was not filed in the Clerk’s Office until the following day 

(R 23-24). 

1 On cross-examination the witness testified that the en¬ 
dorsement, “defendant discharged,” appearing on the back 
of information No. 370,674, was not put on the informa¬ 
tion until about the time of the preparation of the tran¬ 
script, “about a month ago”; that when Mr. ey , 
witness’ deputy clerk, was making up the transcript, he 
came to me and asked me, inasmuch as this was a motion 
to quash, which was made, argued and granted, whet ’.er la 
did not discharge the defendant, and whether the record 
ought not be made complete and the defendant discharge 1, 
or the stamp placed upon there “defendantdischarge 
on the information as well as on the record, and I said 
yes”; that it was by virtue of that fact that Mr. Peyto 
placed the stamp “defendant discharged’ upon the record 
and upon the information; that witness’ deputy clerk did 
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not write “defendant discharged” upon the information 
when the motion to quash was granted; that witness did not 
have any minutes in which to keep records of proceedings 
in the case; that minutes of all jury trials are kept, but not 
in this kind of cases; that they have no means of showing 
that the Court discharged the defendant in the case, except 
the minute on the back of the paper showing the motion 
is granted; that when the transcript of the record was made 
up, “I authorized my deputy to put the stamp “defendant 
discharged” upon the record as well as upon the informa¬ 
tion (R., 25). 

Hereupon the following occurred: 

By the Court. 

Q. That would follow, you think, anyway? 

A. Yes, sir; it is simply an oversight of my dep¬ 
uty in not marking “defendant discharged on the 
information. 

Q. In making up the record you concluded, from 
the fact that the motion to quash was made, argued 
and granted, that thereby ipso facto this defendant 
became discharged? 

A. I certainly did. 

Q. Was this" information gotten out at the same 
time? 

A. This next information, No. 370,901, was 
sworn to on the same date this argument was made 

and this motion quashed. 

Q. Ordinarily, in that event, your practice would 
be simply to detain the defendant instead of dis¬ 
charging" him ? Where the information is quashed 
and another one issued right away, you would de¬ 
tain the defendant? 

A. Yes, hut you have not gone far enough with 

that. . 

Q. Would not that be the ordinary practice in 

your Court? . 

A. Yes, but it is for the Court to do it. 
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Q. Discharge would not necessarily follow when 

you have a new information? . 

A. That new information did not get into Court 

until the next day. It was sworn out the same day, 
but it did not come into Court for filing until the 

916 Q. i/was not an amendment of the other one; 

it was a new information? 

A. Absolutely new. This shows that No. 370,- 
901 for violation of Building Regulations, was file 
in [he Police Court April 21, 1911, .and continued 
indefinitely, and still continues indefinitely, without 
a disposition. 

Assignment of Errors. 




The Court below erred: _ . 

1 In sustaining the defendant’s motion to instruct the 

jury to return a verdict for the defendant, upon the grounds 

enumerated in said motion and set forth in the plaintiff s 

bill of exceptions (R., 26). . 

2. In not overruling the defendant’s motion to instruct 

the jury to return a verdict for the defendant. 

3. In directing the jury to render a verdict for the e- 

fendant. . , . 

4. In denying the plaintiff’s motion for leave to with¬ 
draw a juror and to amend his declaration. 

5. In overruling the plaintiff’s motion for a new trial and 
entering judgment in favor of the defendant. 

Points and Authorities. 

The mere perusal of the testimony and assignments of 
error is almost sufficient to show the necessity o a new 
trial in this case. The questions presented, therefore, wi 

be but briefly discussed. 

The grounds upon which the trial Court was as 


c 
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direct a verdict for the defendant were (1) that the evi¬ 
dence did not disclose want of probable cause for the ar¬ 
rest complained of; (2) did not show malice on the part 
of the defendant; and (3) failed to show that the prose¬ 
cution, upon which the suit was based, had been finally ter¬ 
minated. 

The testimony, it is submitted, was clearly sufficient, 
on all three of these points, to require the submission of 

the case to the jury. 

As to Want of Probable Cause and Malice. 

Where there is any proof of malice and want of prob¬ 
able cause, it is the duty of the Court to submit the case 

to the jury. 

Staples vs. Johnson, 25 App. D. C., 155. 

Probable cause for a criminal prosecution lies in the 
existence of such facts and circumstances as would rea¬ 
sonably excite the belief in the mind of an ordinarily cau¬ 
tious man, acting on the facts and circumstances within the 
knowledge of the prosecutor at the time, that the accused 

was guilty of the crime charged. 

Spitzer vs. Friedlander, 14 App. D. C., 556. 

“While it is true that the want of probable cause 
is required to be shown by the plaintiff and the bur¬ 
den of proof is upon her in this respect, such proof 
must necessarily be of a negative character and con¬ 
cerning facts which are principally within the know - 
edge of the defendant. The motives and circum¬ 
stances which induced him to enter upon the prose¬ 
cution are best known to himself. This being true, 
the plaintiff could hardly be expected to furnished 
full proof upon the matter. She is only required 
to adduce such testimony as, in the absence of proof 
by the defendant to the contrary, would afford 
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grounds for presuming that the allegation in this 
respect is true.” 

Brown vs. Selfridge, 224 U. S., 189. 


When the facts bearing on the existence of probable cause 
for the institution of a criminal prosecut.on are such that 
conflicting inferences may be drawn therefrom, the ques- 

tion is one of fact for the jury. 

Hall vs. Kehoe, 8 N. Y. Supp., 176. 

Heyne vs. Blair, 62 N. Y., 19. 

Johnston vs. Meaghr, 14 Utah, 426. 

Torsch vs. Dell, 88 Md., 459. 

Lumber Co. vs. Lumber Co., 121 Fed., 233. 


A casual reading of the testimony will show that the ap¬ 
pellee had no reasonable ground for commencing or con¬ 
tinuing the prosecution which is the basis of this sui . 
knew, or should have known, that the appellant was not the 
owner of the building in question, and was not respomnbe 
for the alleged obstruction of the alleged gutter in front 
of the building; for the appellee himself took up the permi 
issued by the District, his employer, for the erection of the 
building, which showed that Berkeley L. Simmons was the 

* — - •«« * 

sworn out, but before the appellant was arrested, he ap¬ 
pellant sent word to the appellee, and a ' s m q”!’ 
fied him that he was not the owner of the building in q 
tion and was not responsible for the alleged obstruction o 
the gutter complained of, yet the appellee continued the 

prosecution-the ^ q£ an origina i complaint for criminal 
prosecution, those who instituted the prosecut.on learn facts 



showing the innocence of the accused, they are liable if 
they continue the prosecution. 

Blunk vs. R. Co., 38 Fed., 311. 

Finley vs. St. Louis, 99 Mo., 559. 

Christian vs. Hanna, 58 Mo. App., 37. 

Stansbury vs. Fogle, 37 Md., 369. 

Wells vs. Parsons, 3 Harr. (Del.), 505. 

Malice is altogether a question for the jury and never 
should be withdrawn front them. 

Stewart vs. Sonneborn, 98 U. S., 187. 

Wheeler vs. Nesbitt, 24 How., 544. 

The inference of malice from the want of probable cause 
is one which the jury alone can draw. 

Stewart vs. Sonneborn, supra. 

Where the jury finds that the arrest was wanton and 
reckless, and that no circumstances existed to induce a 
reasonable, dispassionate man to believe that the defend¬ 
ant was guilty of the offense charged, the jury ought to 
infer malice. 

Wheeler vs. Nesbitt, supra. 

The question of probable cause is a mixed question of 
law and fact, but what the belief of the defendant was as 
to the facts relied upon to prove want of probable cause, 
is always a question for the jury. 

Stewart vs. Sonneborn, supra. 

Either want of probable cause or malice may be proved 

by circumstances. 

Wheeler vs. Nesbitt, supra. 

When there is a wanton, gross, reckless disregard of 
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the rights of another in instituting a prosecution as where 
confessedly there is no excuse for it—no reasonab e groun 
—the jury may find the prosecution malicious, though there 
is no direct testimony of prior trouble, ill will, or grudge. 
Blunk vs. R. Co., 38 Fed., 311. 

The Prosecution Was Terminated. 

The uncontradicted, undisputed testimony is to the ef¬ 
fect that the prosecution upon which this suit is based was 
terminated. It appears that the information in the case 
(which charged a violation of the police regulations) was 
quashed and that the Court discharged the defend anf and 
that an entirely new proceeding was thereafter starte 
against the defendant; that the appellee procured a new 
information for the appellant, charging him with violating 
the building regulations, which washed on the following 
day and given a number differ./Ohat of the in orma 
which had been quashed; that no warrant was ever issue 
on this latter information, and the case was abandoned. 

The question raised by the testimony, as to whether or 
not the prosecution had terminated, was one of fact for the 

JUI £ Leever vs. Hamill, 57 Ind., 423, it was said: 

“But the appellant insists that the evidence does 
not show a final determination of the pros«cuUo 
complained of, and a discharge of the appellee the 
from It is true, that no record evidence was shown 
of the final discharge of the appellee; but his arrest 
for larceny and imprisonment, at the mstan 
the appellant, are shown, and that the appellee ap- 
peared before the Mayor in obedience to.the^ writ 
that no prosecuting witness appearing, the case was 

continued; tl»t h« appeared again “toi 

continuance; that still no witness appeared against 
Win and no Vial was had, but that he was allowed 
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to go at liberty; all of which was shown by parol 
evidence, without objection, and which stands un¬ 
contradicted. We think this is sufficient to autho¬ 
rize the jury to find that the prosecution was at an 

end.” 

In Brown vs. Randall, 36 Conn., 56, it was held that 
where the plaintiff appeared before the Police Court on 
the complaint and that the defendant sent word to the 
Court that he should not further prosecute the complaint 
and that the plaintiff was discharged, although no entry 
of the proceedings appeared upon the files or record of the 
Court, that was sufficient to show a termination of the 
criminal proceeding. In its opinion in this case, the Court 

said: 


“The grounds of this action are, the malice of 
the defendant, the ..want of probable cause, and an 
injury sustained by the plaintiff. 1 Swift s Dig-> 
491. The conviction of the plaintiff is justly con¬ 
sidered as conclusive evidence of probable cause. 
The authorities referred to virtually decide—without 
sufficient reason, as it seems to us that the termi¬ 
nation of the prosecution by nolle prosequi, or aban¬ 
donment, was equally conclusive up^n that question 
One reason given for this is, that no termination of 
the prosecution in favor of the accused short of an 
acquittal will discharge the crime or be a bar to a 
new indictment. This reasoning is not satisfactory. 
The possibility that the plaintiff may be again prose¬ 
cuted for the same alleged offense is not inconsist¬ 
ent with an entire want of probable cause in the first 
prosecution . This reason seems to have been dis¬ 
regarded in Sayles vs. Briggs, 4 Met., 421. The 
complainant abandoned the prosecution against the 
plaintiff after the trial, and the magistrate, who 
could only bind over or discharge the person ac¬ 
cused, discharged him. The Court held that t e 
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action could be maintained. Yet such a discharge 
could be no bar to a subsequent prosecution. 


To sustain an action for malicious prosecution, it is a 
sufficient termination of the criminal proceeding, out of 
which it arose, if there was a dismissal before trial, and a 
verdict and judgment on the merits is not essential. 

Kelly vs. Sage, 12 Kan., 93. 

“In an action for malicious prosecution, it is essen¬ 
tial for the plaintiff, amongst other things to allege 
and prove that the criminal prosecution which is the 
basis^of the action has terminated in a manner not un- 
favorable .o .he now plain,i«. Th.« n« ^ 

been a trial on the merits. It is sufficient ha ^ P ros * 
cution has terminated in such manner th at't can 
be reinstated nor further maintained without com 
mencing a new proceeding. Only the particular prose- 
"need be ended. I, is i~»Wi»l <■»> *■«" 
for the same alleged offense may be set on foot. 

Graves vs. Scott, 104 \ a., 372. 

The general rule that an action for a malicious criminal 
prosecution cm no. be maintained unless the pro ton 
is terminated in an acquittal of the accused, is not applicable 
where the prosecution is terminated under such circu 
lances that the accused had no opportunity to controvert 
the facts alleged against him and to secure a determination 

thereon in his favor. 

Swensgaard vs. Davis, 33 Minn., 368. 

In Strehlow vs. Petit, 96 Wis., 22 it was held that.where 
it appears that the plaintiff appeared before Just^e and 
the case was postponed to a certain time; that at that time 
the plaintiff a'gam appeared, but no one appeared ajtn t 
her and the Justice said there was nothing on h s docke 
that the warrant was never returned, and that not g 








furtlier \va.s ever done in the matter is sufficient to sus¬ 
tain a finding that the prosecution was terminated before 
the action therefor was commenced. 

In Lytton vs. Baird, 95 Ind., 349, the record was as fol¬ 
lows: “Comes now the State by her prosecutor, and the 
defendant in person and by counsel, and moves the Court 
to quash the indictment herein, which motion the Court 
sustains, and the defendant is discharged.” Said the Court: 

“This judgment, though informal, showed a ter¬ 
mination of the prosecution. If an indictment is 
quashed, and the defendant discharged by the judg¬ 
ment of the Court, it is a sufficient termination of the 
prosecution to maintain an action for malicious prose¬ 
cution.” 

In Clegg vs. Waterbury, 88 Ind., 21, it was said: 

“It is contended that the complaint does not show 
that the prosecution had ended. \\ e think it does. The 
allegation on this point is as follows: ‘On the motion 
and request of the defendant made in person, said af¬ 
fidavit, prosecution and charges were dismissed^ and 
plaintiff was not required to go to trial thereon. 

In Schultz vs. Cemetary et al., 190 N. Y., 276, it ap¬ 
peared that the plaintiff had been arrested on a warrant, 
issued upon the affidavit of a policeman, one of the defend¬ 
ants; that she was detained in the police station for a few 
hours and then discharged on bail; that when the case came 
before the Special Sessions, the Court having jurisdiction 
to try the offense with which the accused was charged, it 
was dismissed , on the ground that the policemans affidavit 
did not state a sufficient charge . In its opinion the New 
York Court of Appeals said: 

“In this I think the learned court was in error, since 
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the affidavit contains all the necessary facts to justify 
the warrant and the arrest, although it was very 
artificially drawn; but that question is of no importance 
here, since the decision of that court, whether right or 
wrong, ended the prosecution. 


To establish that the prosecution is so legally terminate 
as to permit the maintenance of an action for malicious 
prosecution, it is not necessary to show that the merits have 
been determined in favor of the party prosecuted. 

Emery vs. Ginnan, 24 Ill. Appls., 65. 


In Lueck vs. Heisler, 87 Wis., 644, it was said: 


“It is said that all that is necessary is that the par¬ 
ticular prosecution or proceeding shall hav f^V’';f 
nosed of in such a manner that it cannot be reviv , 
and that the prosecutor, if he intends to proceed 
further, must institute proceedings de novo. 

It is clear that if Heisler intends to proceed further 
in prosecution of that alleged offense he must begin 
anew. The original prosecution has been ong aban- 
doned because of the inherent impossibility of proceed 
fng in it It may safely be held, for the purpose of 
this action, to be at an end. 


It is not necessary that the plaintiff, in an action for a 
malicious prosecution, should have been acquitted in such 
a manner as to bar a second prosecution for the same al¬ 
leged offense, nor that any judicial decision should have 

been had upon the merits. 

Clark vs. Cleveland, 6 Hill, 344. 


An acquittal on the ground of variance is sufficient. 
Wicks vs. Fentham, 4 T. R., 247. 


f 






So for a defect in the indictment. 

Chambers vs. Robinson, 1 Strange, 691. 

Pippit vs. Hearn, 5 B. & Aid., 634. 

In a civil action, a discharge or non-suit, without trial, or 
upon a nol pros., or a discontinuance, or final stay of pro¬ 
ceedings, is sufficient 

Kirk vs. French, 1 Esp., 80. 

Sinclear vs. Eldred, 4 Taunt, 7. 

Although the plaintiff against whom final judgment has 
been rendered in a civil suit might, if reason for the new 
trial existed, obtain a new trial by filing his petition there¬ 
for within a year from the entry of the judgment, the de¬ 
fendant is entitled to bring his action for the alleged mali¬ 
cious prosecution of such suit before the expiration of the 
year within which the plaintiff might apply for a new trial. 

Foster vs. Dennison, 19 R. I., 351. 

Where proceedings are abandoned without any pros¬ 
pect of ever being revived, there is a termination of the 
prosecution sufficient to support an action for malicious 
prosecution. 

Peake vs. Bank, et al., 120 Minn., 455. 

A preliminary examination and discharge of the accused 
by an examining magistrate is such an ending of the pro¬ 
ceeding as will support an action for malicious prosecution. 

Costello vs. Knight, 4 Mackey, D. C., 65. 

Moyle vs. Drake, 141 Mass., 238. 

Bell vs. Matthews, 37 Kan., 686. 

Dreyfus vs. Aul, 29 Neb., 191. 

Rogers vs. Mullins, 26 Tex. Civ. App., 250. 

Rider vs. Kite, 61 N. J. L., 8. 
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Mentel vs. Hipperly, 105 Pa. St., 558. 

Robbins vs. Robbins, 133 N. Y., 597. 

Kay vs. O'Neill, 36 N. Y., 11* 

Porter vs. Martyn, 32 S. W. (Tex.), 731. 

A dismissal by the Prosecuting Attorney, or the entry 
of a nolle prosequi, is a sufficient termination of the prose¬ 
cution. 

Boyer vs. Bugher, 19 Wy., 463. 

Driggs vs. Burton, 44 V t., 124. 

Douglas vs. Allen, 56 Ohio St., 156. 

Apgar vs. Woolston, 43 N. J. L., 57. 

Moulton vs. Beecher, 8 Hun. (N. Y.), 100. 
Woodman vs. Prescott, 66 N. H., 375. 

Stanton vs. Hart, 27 Mich., 539. 

Marcus vs. Bernstein, 117 N. C., 31. 

An application to the court by a party indicted for the 
dismissal of the indictment as a matter of right is not the 
procurement by him of the termination of the prosecution 
within the rule which precludes the maintenance of an ac¬ 
tion for malicious prosecution where the accused has pro- 
cured the termination of the prosecution. 

Reit vs. Meyer, 146 N. Y. Supp., 75. 

Halberstadt vs. Ins. Co., 194 N. Y., 1. 

Holliday vs. Holiday, 123 Cal., 26. 

Swensgaard vs. Davis, 33 Minn., 368. 

It is Now Too Late for Another Prosecution for the 

Same Alleged Offense. 

The offense charged in the information which was 
quashed, being alleged to have been committed on the 3d 
day of April, 1911, and the limitation of such a prosecu¬ 
tion, being three years, it is respectfully submitted that it 



is now too late to prosecute appellant for the same offense. 
The mere filing of Information No. 370,901, without the 
issuance of a warrant thereon, is not such a commencement 
of the prosecution as to stop the running of the statute of 
limitations. 

It is well settled that in order to commence a criminal 
prosecution, there must not only be a complaint on oath, 
but a warrant must be issued and placed in the hands of an 

officer for service. 

People vs. Clement, 72 Mich., 116. 

People vs. Clark, 33 Mich., 112. 

State vs. Groome, 10 Iowa, 308. 

Flick vs. State, 22 Ind. Appls., 550. 

Hartnett vs. State, 42 Ohio St., 568. 

Ross vs. State, 55 Ala., 177. 

North Carolina vs. Kirkpatrick, 42 Fed., 689. 
Georgia vs.. Bolton, 11 Fed., 217. 

See, also, Huysman vs. Newspaper Co., 12 App. 
D. C., 586. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

A. Leftwich Sinclair, 

Fred B. Rhodes, 

Paul B. Cromelin, 

Attorneys for Appellant . 
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OF THE DISTRICT OF COLUMBIA. 

October Term. 


No. 2696. 


LEO SIMMONS, APPELLANT, 

VS. 

J. F. SULLIVAN, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

Appellant noted an appeal from a verdict directing 
a jury to find for the defendant (appellee) in a suit in 
the Supreme Court of the District of Columbia (Rec., 

p. 27). . , 

On April 4, 1911, appellee, a policeman, on infor¬ 
mation and belief, after consultation with the Corpora¬ 
tion Counsel for the District of Columbia, swore to an 
information, charging appellant with obstructing a 
gutter on Wyoming Avenue, in the City of \\ ashington. 
Appellant was notified of this information by a fellow 
officer, at the request of appellee, and upon learning of 
this, stated— 

“that he did not own the building,- did not have 
anything to do with it, . . . and that he 

would not come to Police Court until the officer 
reported this to Mr. Sullivan (appellee) and see 
what he would have to say about it” (Rec., p. 9). 
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That appellee had made no effort to arrest appellant 
until after this notification, and until after nearly two 
weeks had elapsed from the time he appeared in Police 
Court and laid the facts before the Corporation Counsel. 

That appellant, after being notified, had the hearing 
on the information postponed, without any notice to 
appellee, and was arrested by appellee. On April -Oth, 
a verbal motion was made to quash the information, 
which was granted, because 


“on examining the information that - 

fendant had sworn to (appellant) noticed for the 
first time that he was charged with a violation 
of the Police Regulations in obstructing the 
cutter; but he did not charge he was the owner 
or contractor or anything like that; that being 
an attorney he thought it was his duty to call 
the court’s attention to such a flimsy made-up 
thing to arrest a man on, and the judge quashed 
the information and discharged him and the 
defendant (appellee) immediately Proceeded to 
get another information; witness thought 
would again be arrested in the streets and the 
Assistant Corporation Counsel told the defend 
ant to leave the witness alone; that he would 
attend to that; that case as counsel says is still 

pending” (Rec., p. 10). 


That witness (Simmons) did have actual knowledge 

of the new information (Rec., p. 10). 

Appellee, through his counsel, after plaintiffs evi¬ 
dence was in, requested the court to direct the Jury to 
return a verdict for the defendant on the ground that 
there was a want of probable cause and malice on 
the part of the defendant; neither of which has been 
shown. Second, that the original proceedings or the 
proceedings upon which this case is based had not been 

finally terminated (Rec., pp. 26-27). 

After argument the court intimated that this motion 
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to direct would be granted, and the plaintiff for the pur¬ 
pose of removing any doubt in the mind of the court as 
to the final disposition of the case in the Police Court on 
account of the information No. 370,901, on which in¬ 
formation no warrant had been issued, asked leave to 
withdraw a juror and further amend his declaration so 
as to allege, in order to be permitted to prove that the 
prosecution under the last-named information had been 
abandoned; but the court denied such request and the 
plaintiff then and there excepted (Rec., p. 27). 

Defendant’s motion was granted, the jury instructed 

and plaintiff excepted (Rec., p. 27). 

Motion for a new trial was filed and overruled and 

judgment entered on the verdict for the defendant (Rec., 
p. 27). 

The case was tried on the fourth day of December, 
1913 (Rec., p. 7); and on December 2, 1913, plaintiff 
filed a motion for leave to amend his declaration so a^ 
to insert the words “the defendant discharged,” and the 
same was granted by the court (Rec., p. 3). 


argument. 

The alleged errors, assigned by appellant, directed to 
the withdrawal of the case from the petit jury on the 
ground that the original proceeding upon which this 
case is based had not been finally terminated, may be 
considered under one head. And the other alleged error 
which is not mentioned or argued by appellant in his 
brief may be grouped under the second head. 

The original declaration which was filed in this case 
on February 8, 1912, set up that the defendant 

“had no reasonable or probable cause for pre¬ 
ferring said charge . . • and that informa¬ 

tion No. 370,674 was quashed and all proceedings 
in said case on behalf of the District of Columbia 
were finally determined (Rec., p. 2). 
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Defendant interposed a plea of not guilty on April 
22, 1912 (Rec., p. 3), and on April 25, 1912, joinder of 
issue was had (Rec., p. 3). The case was calendared and 
remained in that condition until December 2, 1913, 
when plaintiff requested leave to amend his declaration 
filed on February 8, 1912. by inserting the words “police” 
and “the plaintiff discharged.” This motion was granted. 
Plaintiff then went to trial upon his amended declara¬ 
tion with the words in there “the plaintiff discharged and 
all proceedings in said case on behalf of the District of 
Columbia were finally determined.” So that plaintiff 
had to stand or fall upon his amended declaration and 
to make good his pleading “that all proceedings in said 
case on behalf of the District were finally determined.” 
In order to maintain this action, it must be shown, for 
the law regards this class of damage suits with jealousy, 
that there were: 

First. A failure of probable cause. 

Second. Malice on the part of the defendant. 

Third. An end of the malicious prosecution in favor 
of the plaintiff. 

Naturally then we must determine whether or not 
these requisites were complied with, and inasmuch as 
the trial court directed the jury to return a verdict in 
favor of the defendant, because it was not shown that 
there was an end to the criminal proceeding, it would 
not be amiss to briefly review the evidence upon that 
point. 

The first information sworn to by appellee on informa¬ 
tion and belief, after consultation w'th the Corporation 
Counsel, was defective and insufficient, in that it failed 
to state an offense according to the regulations in vogue 
in the District of Columbia, for which the defendant, 
Leo Simmons, could be tried. It alleged (No. 370,674) 
“Leo Simmons on the third day of April in the year nine¬ 
teen hundred and eleven, in the District of Columbia 
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aforesaid, and in the City of Washington on Wyoming 
Avenue, Northwest, did then and there obstruct the 
gutter on said steet with certain building material con-, 
trary to and in violation of the Police Regulations in such 
case made and provided and constituting a law in the 

District of Columbia (Rec., p« 22). 

The second information (No. 370,901) which is the^ one 
now pending and continued indefinitely alleges that “Leo 
Simmons ... on the third day of April m the 
year A. D. 1911, in the District of Columbia aforesaid, 
in the City of Washington on Wyoming Avenue, North¬ 
west being then and there engaged in the construction 
and erection of a certain building on said avenue did 
obstruct the gutter on said avenue with building material, 
without a permit from the Inspector of Buildings of the 
District of Columbia so to do, contrary to and in viola¬ 
tion of the Building Regulations in such case m»de and 
provided and constituting a law in the District of 

Columbia (Rec., p. 23). 

Section 3 of article 9 of the Police Regulations pro¬ 
vided as follows: 

“Persons engaged in the erection, reconstruc¬ 
tion or repair of buildings may occupy the public 
space with building materials for such reasonable 
period as the Inspector of Buildings shall decide 
to be specified on permits issued by him, subject 
to the following conditions, namely: 

A “The occupation of sidewalks or roadways 
by articles not intended for immediate use m 
connection with the operations for which the 
permit has been issued will not be allowed. 


Section F provides, among other things: 

“No gutter shall be obstructed, except by 
temporary damning in such conditions as the 
Inspector of Buildings may prescribe. 
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The Building regulation is practically the same as the 
Police regulation. 

The case was continued at the request of the defendant 
Simmons until the 20th of April, 1911, when a motion to 
quash was made, argued and granted and the “defendant 
discharged” (Rec., p. 23). On the same day the appellee 
swore to the corrected information on information and 
belief and the same paper was filed on April 21, 1911 and 

was continued indefinitely (Rec., p. 23). 

Appellant insisted at the trial table that this motion to 
quash which was made, argued and granted, disposed of 
the matter finally, and was such a termination of the 
malicious prosecution as that he had the right to institute 
a suit (Rec., p. 26). 

It will be noted that the words “defendant discharged 
appeared upon the back of the information which was 
quashed and were placed there by a deputy clerk, of the 
Police Court, Mr. John Peyton, and were not placed 
there until about a month before the suit for malicious 
prosecution was tried, namely, November, 1913; that 
the endorsement “defendant discharged” was made at 
the time of making up the transcript, about a month 
ago (Rec., p. 24); that there is nothing in the record to 
show that the court discharged the defendant. 

The first information and the second information con¬ 
tained practically the same charge and were based on 
the same violation of the law, namely, an obstruction 

of the gutter on Wyoming Avenue. 

ALL THE TESTIMONY SHOWS THERE IS NO 
FINAL DISPOSITION OR TERMINATION OF THE 
MATTER. 

The witness ( Simmons) on examining what the de¬ 
fendant had sworn to, for the first time, noticed that he 
was charged with a violation of the Police Regulations 
in obstructing the gutter, but he did not charge that he 
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was the owner of the building or the contractor or any¬ 
thing like that (Rec., p. 10). 

That being an attorney he thought it his duty to cad 
the court’s attention to such a flimsy made-up thing to 
arrest a man on and the judge quashed the information 
and “discharged me” (Rec., p. 10). 

“That the officer immediately proceeded to 
get another information; witness thought he 
would again be arrested cn the streets; . . . 

that case as counsel says is still PENDING.” 


That witness said he did have actual knowledge of the 

new information (Rec., p. 10). 

That he did not know as a proposition of law that if 

people failed to obey instructions from officers of that 
sort they were liable to be arrested (Rec., p. 12). 

That witness called the court’s attention to the con¬ 
dition of the information (Rec., p. 13); . . . that 

the information was quashed because the charge was 

insufficient (Rec., p. 13). 

That it did not go to trial on the merits of the case because 
there were no merits to it; that the court saw he was not 
charged with an offense (Rec., p. 13); that the new infoi- 
mation is still pending against him (Rec., p. 13). 

That while said paper was swcrn tc cn the 20th of 
April by the defendant (Sullivan), it was not filed in the 
Clerk’s Office until the following day, the 21st day of 
April, 1911, as appeared by the endorsement on the back 
of the same (Rec., pp. 23-24); that the case was con¬ 
tinued indefinitely and that the case has not been dis¬ 
posed of and is still pending (Rec., p. 24). 

That the informations are prepared in the Police 
Court, as in this case, and that from the context Mr. 
Sullivan has evidently appeared before the Corporation 
Counsel and asked for a warrant or for an information 
upon which a warrant was to be based against Mr. 






Simmons; and that Mr. Sullivan evidently appeared in 
the Clerk’s Office in the Police Court and swore to the 
information and that the Corporation Counsel authorized 
the issuance of the warrant ,* that thereupon the Corpora¬ 
tion Counsel or his assistant drew up the information, 
the officer swearing to the same does not; that the warrant 
does not issue unless the information is signed by the 
Corporation Counsel (Rec., pp. 24-25); that the stamp 
on there “defendant discharged” was put on by a deputy 
clerk at the instance of the Clerk (Rec., p. 25); that they 
do not have any minutes in which the records of the 
proceedings of the court in this case is kept; that 
minutes of all jury trials are kept, but not in this kind 
of case except that the docket entries are made, and the 
information itself (Rec., p. 25). 

“Q. Do you have means down there of showing 
that the court discharged the defendant in the 
case except the minute you have on the back of 
tnat paper showing the motion is granted? 

A. That is all. 

Q. Read the original docket entry. 

A. The original entry shows case No. 370,674 
against Leo Simmons was filed in Police Court 
upon April 17th, 1911, and continued until April 20, 
1911, and on that date, April 20th, motion to 
quash information was made, argued and granted. 
Then, as I say, when the transcript of the records 
was made up, I authorized my deputy to put the 
stamp ‘defendant discharged’ upon the record 
as well as upon the information” (Rec., p. 25). 

Witness thinks that from the fact that motion was 
made, argued and granted that thereby ipso facto this 
defendant became discharged (Rec., p. 25). That this 
information was gotten out at the same time the motion 
was made, argued and granted. That ordinarily in that 
event the practice would be simply to detain the de- 
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fendant instead o. discharging him; 

information is quashed and another onejsued^ g^ 
»wnv the defendant would be detained, tha 
an amendment to the other but it w» . new mforma« 

”r,i "•<£*« 

rl'eer Std thl 1£r£Z C^raU 

Ta-hei for and <* 

%££ It «J.he information 

t'Sltie'a m to. hiame for a.toorito* 
his deputy to put the words“defeudaut discharged on 

the information and transcript of record (Rec, p. )• 


POINT NUMBER L 

The Question of Probable Cause and Malice Need Not 

be Considered. 

The trial court having decided that the original prose- 
on,ion, upon ’“/to Z 

^r, t p :r«vn«"os»;» 

law with jealousy. 

Newell on Mai. Pros., 21-22. 

Stone vs. Crocker, 24 Pick., 83. 



What facts and circumstances amount to probable 
cause is a pure question of law. 

Newell on Mai. Pros., 278. 

Hyde vs. Greuch, 62 Md., 577. 

Kidder vs. Parkhurst, 3 Allen, 393. 

Wheeler vs. Nesbitt, 24 How., 549. 

Stewart vs. Sonneborn, 98 IT. S., 187. 

Cres Stock Co. vs. Union, 120 U. S., 141. 

Thelin vs. Dorsey, 59 Md., 545. 

If the plaintiff believed honestly that the party was 
guilty of the offense charged. 

Spear vs. Hiles, 67 Wis., 350. 

It is a settled law that in an action of this kind, the 
burden of proving malice and want of probable cause is 
upon the plaintiff. This has been the recognized law 
of this court and was distinctly stated in the case of 
Wheeler vs. Nesbitt, 24 How., 544. 

Brown vs. Selfridge, 224 U. S., 184, affirming 34 
D. C. Appeals, 242. 

When a citizen acts in good faith in assisting the 
officers of the law to apprehend and brings to the bar of 
justice those guilty of crime or against whom probable 
cause exists of the commission cf a crime, such action 
is to be commended and not to be condemned. 

Pickford vs. Hudson, 32 D. C. Appeals, 480-486. 

The propriety of the court in withdrawing the case 
from the jury seems undoubted. The jury finds the facts; 
the court determines whether those facts constitute 
probable cause. 

Brown vs. Selfridge, 34 D. C. Appeals, 248. 

When a person making a complaint in good faith pro¬ 
duces evidence sufficient to warrant the magistrate in 




holding the person charged to await the action of the 
grand jury the complaining witness has disc arge 
obligation upon him of establishing probable cause. 
Pickford ms. Hudson, 32 D. C. Appeals, 48 . 

Appellant states that “a casual reading cf the testi¬ 
mony w^ show that the appellee had no reasonable 
Tuse for commencing or continuing the prosecat on 
which is the basis of this suit.” The facts are: that the 
„ „ „ nniippman before he arrested in this case, 

ooM with XTon>.»*o» Com-el for the Dis.net 

of Columbia and acting upon his advice, swore ou a 
warrant Appellee did not immediately arrest appel an 
but sent word to him by a fellow-officer, named Garvey, 
that he had a warrant out for him, and appellant knew 
^shoffid have known, that if he did not obey the request 
to appear in court he was liable to be arrested. 

One who, before the commencement of a criminal 
nrosecution, disclosed to the prosecuting attorney a 
the facts within his knowledge, and who was advised to 
institute the prosecution, held not liable as avmg ac e 

without probable cause. 

Putman »s. Stalker, 91 Pacif. Rep., 363. 

Criminal informants are protected by honest belief 

or strong grounds of suspicion. 

Burlingham vs. Burlmgham, 8 Cow., 141. 

Was the Prosecution Terminated? 

The sole and only question involved in this appeals 
whether appellant instituted a Premature sin^for m 
licious prosecution or not. And in order to arrive at a 
determination of this question it would be well to con- 
sider it from a twofold standpoint. 


By whom is the finality to be determined? 



Was the criminal prosecution terminated or not? 

A. 

Appellant asks this court to reverse the trial court 
upon the theory that there was a final determination of 
the malicious prosecution, by the quashing of a defective 
information, not drawn by appellee, not prepared by ap¬ 
pellee, but after consultation with the Corporation Coun¬ 
sel, sworn to by appellee. It will appear without any 
dispute frcm the evidence, that an information sworn to 
by appellee on April 4th, A. D. 1911, was quashed, for 
its insufficient and defective terms, and on the same day, 
another information charging identically the same 
offense, with the same parties and the same criminal 
matter, was sworn to, and filed in the Police Court, and 
that this case is still pending in the Police Court. 

Appellee, as has been stated, was a policeman, and 
before he would get a warrant for appellant was obliged 
to state the case to the Corporation Counsel for the Dis¬ 
trict of Columbia and if, in the opinion of the Corpora¬ 
tion Counsel, the facts were sufficient then the warrant 
was allowed. Appellee could not have procured the war¬ 
rant unless the Corporation Counsel authorized it. It 
will be remembered that this information was sworn to 
on information and belief. Sufficient time was allowed 
appellant who was a lawyer to stop the proceeding, if he 
was improperly brought into court. This he did not do, 
but after a continuance of over two weeks goes in the 
Police Court and has the information quashed, not upon 
any material facts, nor upon the merits, nor upon any 
trial wherein he might have been placed in former 
jeopardy, but because the Corporation Counsel had im¬ 
properly and defectively stated an offense. If it be that 
a policeman acting on information and belief, after 


consultation with the Corporation Counsel and relying 
Viio oHvice lavs certain facts before him and is 
.0 »w.» to » information, in th. drawing o 
thich the Corporation Counsel makes a mistake, the 
’ i. liable to a .nit for malic on. proseent.on, 

conditions will have reached a very sorry pass. 

C ° Appellant states in his brief that the court d.charged 
the defendant” (Appellant’s Brief, p. 17), but outs de 

of the testimony of appellant there 'sno ° 
record to substantiate this view. Ihe fact is, than the 
Police Court Clerk, months and months alter this c 
«,iit was brought and about one month beiore the cn 
suit was reached, of his own volition stamped the nor s 
“defendant discharged” upon the information. 

By Whom Is the Question of Finality of the Malicious 

Prosecution to be Determined. 

The authorities hold by the trial court. 

The question whether the alleged malicious prosecm 
tion or proceedings has legally ended in favor of tne 
nlaintiff is one of law for the court, where its determina 
tion depends on the construction of records and probably 
in all cases where the evidence is undisputed. 

Vol. 13, Ency. PI. Prac., p- 475, and Cases. 

Tn Steele vs. Knowles, 79 Ala., 451, we find in a mali¬ 
cious prosecution case the records of the county court 
which were introduced in evidence showed a termination 
f the Drosecution. It was the prov.nce of the court to 
IrtrueTh*. their legal effect should no, 

h “ e been submitted to th. jury for the detenmnutiou. 
Ala. Gr. So. R. R- vt. Hawk, 72 Ala., 117. 

In Johnson vs. Shove and another, 6 Gray, 
an action of tort for a malicious prosecution of ^nt ff 
on charge of larceny. He was bound over by Justice 


Peace to answer charge. Grand jury investigated the 
charge, found no bill against plaintiff who was dismissed, 
but the action for malicious prosecution was commenced 
before final adjournment of that term; the judge ruled 
that as action was brought before final adjournment of 
court, it could not be maintained. Jury returned a ver¬ 
dict for defendant and plaintiff alleged exceptions. The 
Massachusetts court overruled the exceptions. 

In Hamilburgh vs. Shepard, 119 Mass., 30 Gray, C. J.: 
The writ upon which the plaintiff was arrested being in 
due form, and issued from a court of competent juris¬ 
diction and arrest having been made by the officer within 
the scope of his authority thereby conferred upon him, 
the plaintiff’s cause of action, however stated in his 
declaration, is in substance and legal effect for malicious 
prosecution, and can not be sustained without proof 
that the prosecution had been determined, which it had 
not been, when this action was commenced. 

Cardival vs. Smith, 109 Mass., 158. 

O’Brien vs. Barry, 106 Mass., 300. 

In Feazle vs. Simpson, 2 Ill., 30, held: 

“The doctrine is well settled that if an action 
for malicious prosecution be brought before the 
first suit has been legally determined, it must be 
averred that the former suit terminated in the 
present plaintiff’s favor. A legal conclusion of 
the suit must be shown. If the suit be proved not 
to have been determined in the manner alleged 
it is a good ground of non-suit. 

2 Chitty, 603, and authorities there cited. 

In Cole vs. Hanks, 19 Ken., 20&-209, the law is well 
settled that before this action (malicious prosecution) 
can be maintained the prosecution must be determined, 
and how it was determined the plaintiff must show in 
his declaration in order that the court may see that it is 
really ended. 



15 


See, also, Knott M . Sargent, 125 Mass., 95, as follows: 

To prove prosecution was at an end, plaintiff 
duced the records of Superior Court by which it appeared 
“the grand jury returns ‘no bill’ the list of cases form g 
part of the return including that of the plaintiff, 
court said:” But the record does not show that the 

plaintiff was thereupon discharged by the cour ; 
mere return of “no bill” by the grand jury did not oper¬ 
ate as a legal discharge of the accused and did not neces¬ 
sarily import that the same or a subsequent grand jur> 
might not find a bill on the same complaint. . • • 

The evidence in the case shows that at the time when 
the plaintiff commenced this suit, the prosecution alleged 
to have been malicious had not been terminated and it fol¬ 
lows that she can not maintain this action. 

See, also— 

Gallagher vs. Stoddard, 47 Hun,,102. 

Hewitt vs. Wooten, 7 Jones, 1 (N. Car.), - 
Kirkpatrick vs. Kirkpatrick, 39 Pa. St., 288 
Thomas vs. De Graffenreid, 2 Nott & McCorl, 
143 (South Carolina). 

The Supreme Court of the United States, in the lead¬ 
ing case on the subject, Stewart vs. Sonneborn, 98 U. b., 

17 In S e^ery case of ah action for malicious prosecution 
or suit it must be averred and proved that^the pro¬ 
ceeding instituted against the plaintiff has failed, but this 
failure has never been held to be evidence of either 
malice or want of probable cause for its institution 
which shows that it is conclusive of these things. 

Citing 1 Hilliard on Torts. • . 

Also, the same doctrine in Rachelman vs. Skinner, 

46 Minn., 196. 







Was the Criminal Prosecution Terminated or Not? 

Appellant alleged in his amended declaration “that 
all proceedings in said case on behalf of the District of 
Columbia were finally determined” (Rec., p. 2). 

Appellant had a chance to have his day in court, 
and could have gone to trial on the merits of the alleged 
criminal prosecution, and if there was no reason for his ar¬ 
rest he could have easily ascertained that fact in a trial 
on the merits of his case in the Police Court. Had he 
really been desirous of trying out the question—the same 
question which is contained in the information that was 
quashed, and the one that is now pending—namely, 
whether he obstructed the gutter on Wyoming Avenue 
in violation of the law or not, and had the Corporation 
Counsel refused to bring the information to the court’s 
attention, appellant under his right to a speedy trial as 
guaranteed him by the Constitution of the United 
States, could have forced the case to trial. This he did 
not do, and the question—whether he obstructed the gut¬ 
ter on Wyoming Avenue or not—which was unanswered 
in the defective information, remains unanswered in the 
new information,which is still pending and undetermined. 
For all we know appellee even disregarding the fact he 
acted on Counsel’s advice—the Corporation Counsel— 
may have been fully justified in his action, and the prose¬ 
cution in the Police Court may nat have been malicious. 
Certainly it ill becomes appellant to ask this Honorable 
Court to pass upon the question of whether the ma¬ 
licious prosecution was ended or not, when he had the 
means and has the means now of settling the question 
by a trial of the information in the Police Court of the 
District of Columbia. 

Irrespective of this, however, the indisputable fact 
remains that “ail proceedings on behalf of the District 
of Columbia are not finally determined even now, and 
were not finally determined when appellant instituted 
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and tried out his alleged suit for malicious prosecution. 

Was the action of the Police Court m quashing a de- 
,«!“ information a finality of .ho ongm.l proo«d- 

‘"xhe authorities hold it was not, and no less an author 

than Cooley in his work on Torts, says. . , ,, 

It is no/enough that the parties in a case which thy 

mieht lawfully settle have affected a compromise a 

, terminated it Or that the defendant was dis- 

<*“«<*« «• in “* " 
to “c«”otSt pn* e rn p*"*™* 216 - 

It must have reached a stage beyond which the de¬ 
fendant can not be prosecuted further. 

Casebeer vs. Drahoble, 13 Neb., 465. 

Blalock vs. Randall, 76 III., 224. 

Gillespie vs. Hudson, 11 Kansas, 131. 

Ross vs. Hixon, 26 Amer. St. Rep., 134. 

Where a criminal prosecution has been terminated 

in favor of the accused by judicial action of the proper 
m ta\cr o involving the merits or pro¬ 
court, or official, m any way mxoiv & m . ssal; of dis . 

19 American and Eng. Ency. Law, 681. 

Quashing an Information Is no. a Final Disposition ol 
V the Matter. 

The information filed in this case failed to state an 

° ff T?e e re was no hearing on the merits and hence no 
reasonto state whether there was probable cause or not. 
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A new information could be brought against the defend¬ 
ant. 

Perkins vs. State, 66 Ala., 457. 

Motion to quash an information will lie, if the in¬ 
formation is insufficient as a matter of law, because of 
any effect apparent on the face of the pleadings or the 
record. 

State vs. Robinson, 29 N. H., 274. 

State vs. Beard, 25 N. J. L., 384. 

McLean Crim. Law, 36. 

State vs. Hath way, 106 Mo., 236. 

The quashing of an information does not release the 
bail. 

U. S. vs. White, 5 Cr. C. C., 368. 

Century Digest, vol. 5, heading, “Bail/' p. 2407. 

Sears vs. Hathway, 12 Calif., 277. 

Had collateral been posted or bond given for ap¬ 
pearance, would it be seriously contended that ap¬ 
pellant could have had his money returned, or his bail 
discharged? Could he, if a new information was filed 
against him, have pleaded former jeopardy? If he could, 
then the present information now pending against him, 
would not be undetermined, for he would have had it 
dismissed long before this. 

The Maryland Court of Appeals, with Chief Justice 
Alvey presiding, says: 

The first question to be determined is whether there 
was such a legal determination of the prosecution insti¬ 
tuted against the appellant in his favor as warranted the 
institution of this suit for malicious prosecution, and for 
the solution of that question it is not necessary to cite 
any more of the evidence than we have already given. 
The first prayer of the appellee asked the court to in¬ 
struct the jury “that under the pleadings and proof 
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offered in this case, the verdict must be for the defendant, 
because there is no evidence in the cause legally suffi¬ 
cient to show that the plaintiff was acquitted of the 
charge on which he was arrested, and carried ^before 
Justice Chapman as set out in plaintiff s narr. The 
court granted this instruction and, if the court was right 
in so doing, there will be little need to discuss the prayer 
respecting probable cause, which was also granted and 
excepted to, for that will substantially determine that 

there was some evidence of probable cause. ... 

In Boyd cs. Cross, 35 Md„ 196, this court said that 
to entitle a plaintiff to recover for malicious prosecution, 
it is incumbent on him to prove affirmatively that he 
had been prosecuted at the instance of the defendant, 
and that such prosecution had terminated in his dis¬ 
charge or exoneration from the accusation against him, 
and that such prosecution was both mahcious and with¬ 
out probable cause on the part of the defendant, and 
that all these propositions must concur to sustain the 
action. This statement of the law has received unqua l- 
fied approval in all the cases which have since been de¬ 
cided by this court. Citing Cooper as. Utterbach, 37 
Md., 318; Stansburg vs. Fogle, 37 Md., 381; Metcalfe 
as. Ins. Co., 45 Md., 205; R. R- Co. as. Dorsey, 59 Md., 

The plaintiff in this case was certainly not exonerated 
bv the magistrate. He was really adjudged guilty, for, 
while the justice did decide that there was no evidence 
of intentional wrong, he did decide that his act was 
wrong and unlawful, and so entered upon his docket, 
but in consequence of his penitence he was only fined 
one dollar and costs and on payment of the fine an 
costs he was released. The payment of this fine and costs 
of the whole proceedings was made the condition of his 
discharge. It may be that in the finding and action of 
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the justice, he was exceeding his jurisdiction, and that 
his sole duty in the matter was upon his view of the case 
to bind him over for the action of the grand jury instead 
of undertaking to decide the matter. 

Hergenrather vs. Spielman, 22 Atlantic Rep., 1106. 


In Hartshorn vs. Smith, 104 Ga., 236, we find the 
following: 

It is contended by the defendant in error that his dis¬ 
charge by the magistrate upon the preliminary hearing 
under the warrant sworn out by the plaintiff in error, 
was such a termination of the prosecution as that the 
action to recover damage for a malicious prosecution 
would lie. In this view, however, under the facts of this 
case, we can not concur. It is probably true if, upon the 
dismissal of the warrant and the discharge of the accused 
by the magistrate, the prosecutor had abandoned a 
further prosecution of the accused, or had delayed the 
same for such an unreasonable time as to lead the 
accused to believe that he had discontinued the prose¬ 
cution, this action would lie, but in the present case it 
appears that on the 24th of June, 1893, the prosecutor 
swore out the warrant against the accused; that on 
July 8, 1893, the magistrate, after hearing evidence, dis¬ 
charged the accused, and that at the September term, 
1893, of Floyd Superior Court (which was the first sitting 
of that court after the hearing before the magistrate), 
the prosecutor following up the prosecution against the 
accused, procured the indictment against him by the 
grand jury for the same offense, with which he was 
charged in the warrant previously sworn out. This 
action on the part of the prosecutor negatived any in¬ 
tention on his part to discontinue the prosecution and 
showed that he, with due diligence, was following up 


and continuing the original prosecution in a court hav¬ 
ing jurisdiction to try the case upon its merits. 

As before said: 

“If a criminal prosecution has been dismissed 
with no intention of commencing it again or 
delay has been made in commencing the Prosecu¬ 
tion again, so as to lead the accused to believe 
that it has been finally terminated, and if he the 
and at once commences his action for a malicious 
prosecution he might probably maintain the same. 
But Tn all reason he should not be allowed to 
maintain such an action when substantially the 
same criminal prosecution as the one upon which 
hJTound™ his action is still in the courts undis- 

posed of.” 

Newell on Mai. Pros., 331. 

Marbourg vs. Smith, 11 Kas., 417. 

Schippell vs. Norton, 38 Kas., 567. 

In the latter case it was held: 

“Where a criminal prosecution is commence 
before a justice of the peace and is afterwards 
dismissed^ with ,he intention'of 
again in the district court, • • • sucn cnm 

nil prosecution before the justice of the peace can 
not constitute the basis of an action for a malicious 
prosecution while the criminal prosecution is still 
pending in the district court. 

So we think under the facts of the present case, the 
discharge of the accused by the magistrate was not sue 
a termination of the prosecution, but that the indictmen 
of the accused in Floyd Superior Court and the trial had 
thereunder in the City Court of Floyd County was a 
continuation of the original prosecution. 

The Ohio court has a decisive case, which is almost on 
all fours with this case, and we will consider it fully. 
One Gaiser filed his affidavit against Hurleman (a minor 
and others) before a justice of the peace, charging them 




with a violation of section 6830 Revised Statutes (Black¬ 
mailing), on January 2, 1901, in unlawfully menacing and 
threatening Gaiser with personal violence with the intent 
thereby to extort money from him. The case was heard 
by the justice, and the parties including Hurleman, were . 
held to answer said charge before the court of common 
pleas. At the next term of said court, Gaiser appeared 
before the grand jury and gave and furnished evidence 
to support said charge upon which the grand jury found 
and returned an indictment for the same; and at the 
same time on the same evidence and covering the same 
alleged criminal transaction of January 2, 1901, the grand 
jury found and returned an indictment against the same 
parties for assaulting Gaiser with intent to rob him, in 
violation of section 6821, Revised Statutes. The indict¬ 
ment for blackmailing was quashed on March 2, 1901. 
On August 14, 1901, Hurleman, one of the accused 
parties, commenced his action against Gaiser to recover 
damages for malicious prosecution on account of the said 
proceedings before the justice and the court of common 
pleas; but the indictment against Hurleman and others 
for assaulting Gaiser with intent to rob him was still 
pending and was not disposed of until November 25, 
1902. 

Held: That the indictment for assault with intent 
to rob was a continuation of the criminal prosecution 
started before the justice of the peace and the same was 
not legally terminated when said action was com¬ 
menced. 

The averment in this case—Gaiser vs. Hurleman, 74 
Ohio State—is not unlike the averment here. 

“That on the second of March, 1901, said indict- 
men was quashed and dismissed, and the plain¬ 
tiff discharged, and said cause is wholly ended and 
determined.” 






Case was tried to a jury and at the close of plaintiff s 
evidence the defendant Gaiser moved that the proof o 
the plaintiff did not show that the prosecution for win h 
damages was claimed was “fully determined and 
ended.” Motion was overruled, and defendant 
cepted. Circuit Court upheld lower court and 

Ohio Supreme Court said, through Price, Judge: 

“It was incumbent upon the plaintiff on the trial 
of his action for malicious prosecution to esta oh 
by a preponderance of the evidence among other 
things that the prosecution for which he wa 
asking damges had legally terminated pnor o the 
commencement of such action and if he fa ed 
make out the averment of the petition to that 
effect he had no right to recover. 

The question was fairly raised at the close of plaintiff » 
evidence by the motion of the defendant Gaiser asking 
the trial court to direct a verdict in his favor on the 
ground that the plaintiff had failed in his evidence to es¬ 
tablish that the prosecution complained of^had tega y 
ended. Court overruled the motion and defendan 
excepted. New trial motion was filed and one of its 
grounds was a failure to instruct the jury to return a ver- 

diet 

Therefore it is our first duty to determine the vital 
question whether the plaintiff in the trial court estab¬ 
lished by a preponderance of the evidence the 
that the criminal prosecution complained of had ter¬ 
minated or ended, when he commenced his action for 
damages on account of the same. To decide this point, 
we are required to examine some of the facts disclosed by 
the record. (There follows a review of the malicious 
prosecution damage petition and we find that the magis¬ 
trate held the accused including Hurleman to answe 
to Court of Common Pleas and recognizance was given 
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for appearance.) It is further alleged that Gaiser ap¬ 
peared before the grand jury . . . and procured the 

indictment of the plaintiff, but on March 2, 1901, said 
indictment was quashed and dismissed and plaintiff 
discharged” (277). The foregoing is the prosecution 
which the petition avers was wholly ended and deter¬ 
mined. . . . It appears that the same grand jury 

on the same testimony found and returned another in¬ 
dictment (besides the blackmail), styled in the record as 
an indictment for assault with intent to rob. It was found 
(says the court), we think on the same testimony that 
supported the indictment for blackmailing which was 
quashed, and that it covered the precise criminal transac¬ 
tion set out in that indictment (277). 

Says the court: 

“The two indictments had a common root. Gaiser 
on appearing before the grand jury , furnished the 
facts from which both indictments sprang. The dual 
form of the charge was at the instance , no doubt , 
of the counsel for the stated 

The action in the trial court for malicious prosecu¬ 
tion, which w r e are reviewing, was commenced on the 
14th of August, 1901, and the indictment for assaulting 
Gaiser with intent to rob was pending until November 
25, 1902, and of course the prosecution on that indict¬ 
ment was not legally terminated when the action was 
commenced. That the criminal prosecution had ended 
prior to the beginning of the civil suit for damages on 
account of the same is of vital importance as said by 
Bigelow in his work on Torts, marginal page 183: 

“If the suit for alleged malicious prosecution 
should be permitted before the prosecution itself 
is terminated, inconsistent judgments might be 
rendered—a judgment in favor of the plaintiff 
in the action for malicious prosecution and a judg¬ 
ment against him in the prosecution; and it is 
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that there was probable cause for the pro.ecu 
tion (279).” 

Continuing the court said: , • 

It is a well-settled rule of law that when a p Y 
arrested and bound over on a criminal charge, he mu 
Xofin order to prove a discharge and a termination 
of the prosecution that no bill was found against him 
by the grand jury. The complaint in such case being 
only a preliminary step, is regarded as part of the P 
ceedings, which are subsequently continued in the court 
to which the party is bound to answer to that which 

may be found against him by the grand jury. 

But it does not follow that the prosecution ongmally 
commenced by complaint before a magistrate is tem- 
nated because the accused party is not charged with 
the same offense as that set out in the complaint. If, o 
toe s^e evidence, the grand jury present an indict¬ 
ment for a different offense from that charged before 
Te magistrate, it does not destroy the identity of the 

but only Shows "f !“* 

at different conclusions from proof of the same facts 
The prosecution commenced against the par y w 
tiiie and can not be said to be at an end, until the 
indictment found by the grand jury is finally disposed of. 

Newell on Mai. Pros., 358. 

But it does not follow that the prosecution originally 
commenced by complaint before a magls ™_® . in _ 

nated because the accused party is not charge y 
didtment with precisely the same offense as-that set out 
in the complaint. If on the same evidence the grand 
iurv presents an indictment for a different offense from 
that charged before the magistrate it does not destroy 
the identity of the prosecution but only shows tha 
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different minds arrive at different conclusions from proof 
of the same facts. The prosecution commenced against 
the party still continues and can not be said to be at an 
end until the indictment found by the grand jury is 
finally disposed of. 

We are of the opinion, therefore, that the criminal 
prosecution was not ended prior to the commencing of 
the action under consideration and that this appears 
w'thout contradiction in the plaintiff’s evidence upon 
which the court should have directed a verdict in favor 
of the defendant (p. 283). 

These views lead us to reverse the judgment of the 
Circuit Court of Common Pleas and on the ground that 
it clearly appears that the criminal prosecution was not 
ended when the action for damages was commenced. 
We render judgment for the plaintiff in error. 

In nearly every case cited by appellant as sustaining 
his contention that the jury should pass upon whether 
the prosecution has terminated or not, we find that there 
was an abandonment, a refusal to prosecute, an effort 
to collect a bill by criminal process, or some indication 
which clearly showed that the original prosecution was 
ended. In no case cited by appellant do we find any state 
of facts similar to the case for review by this honorable 
court; on the contrary, the cases cited by us are the 
only cases almost in point, and we say this modestly, 
for we have made an extended search and have given 
much study to this point of *he case. 

POINT NUMBER TWO. 

It is assigned as error that the trial court erred in not 
permitting plaintiff to further amend his declaration, 
after he had closed his case, and defendant had requested 
the trial court to take the case from the jury. 

It will be noted that the original declaration in this 
suit was filed on February 8, 1912, joinder of ssue was 
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had on April 25, 1912, and on December 2, 1913, two 
days before this case was tried, plaintiff movede cou 
to amend his declaration so as to include the 
“defendant discharged,” which the court permitte 

<R Se C ction 3 399 of the Code of Laws for the District.of 
Columbia provides that amendments are in the d 
eretion of the court, and surdy it can not be contend d 
that there was an abuse of this discretion, for the tr a 
court allowed an amendment only two days be ore 

^HaTplaintiff been accorded another amendment, he 
could not have avoided the fact that the prosecution 
upon which his declaration was based had not ended. 
Surely there is ample reason to account for appella 
failure to even comment upon this error in is riei. 

Conclusion. 

From the brief review given the case, it will be seen 
that appellant’s alleged errors have no foundation for a 
reverse and that the action of the trial court before 
whom the witnesses appeared was fully justified. W 
respectfully insist that the authorities, regarding th 
class of cases with jealousy, are uniform in upholding 

the points made by appellee, and in the light 
authorities, we respectfully ask that the action of the 

trial court be upheld. 

Respectfully submitted. ^ 

r. L. WILLIAMS, 

Attorneys for Appellee. 






